SPECIAL SESSION OF THE SENATE; — 


 FORTY-SECOND CONGRESS. 


By the President of the United States of America: 
A PROCLAMATION. 


Wuereas objects of interest to the United States require that the Senate should be convened at twelve o'clock on Wednesday, the 10th 
day of May next, to receive and act upon such communications as may be made to it on the part of the Executive: 

Now, therefore, I, Ulysses S. Grant, President of the United States, have considered it to be my duty to issue this, my proclamation, 
declaring that an extraordinary occasion requires the Senate of the United States to convene for the transaction of business at the Capitol, 
in the city of Washington, on Wednesday, the 10th day of May next, at twelve o’clock on that day, of which all who shall at that time be 
entitled to act as members of that body are hereby required to take notice. 

Given under my hand and the seal of the United States, at Washington, the twentieth day of April, in the year of our Lord one thousand 
{[seaL,] eight hundred and seventy-one, and of the independence of the United States of America the ninety-fifth. 
i : U.S. GRANT. 
By the President: 

Hamitron Fisu, Secretary of State. 
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SENATE—SPECIAL SESSION. 


FORTY-SECOND CONGRESS, 
SPECIAL SESSION. 


IN SENATE. 
Wepyerspay, May 10, 1871. 


The VICE PRESIDENT of the United 
States (lon. Scuvyter Cotrax) called the 
Senate to order at twelve o’clock meridian. 

The Chaplain, Rev. J. P. Newman, D. D., 
offered up the following prayer: 

Almighty and Eternal God, the Author of 
law and the Source of power, from whom 
cometh the right to rule and the duty to obey, 
before Thy throne of majesty and mercy we 
come with national thanksgiving. Through a 
century Thou hast been our Father and our 
Friend. From a handful of weak colonists 
Thou hast elevated us to command the respect 
of mankind and give direction to the thought 
and enterprise of the world. In war Thou 
hast crowned our arms with victory; in peace 
Thou hast blessed us with prosperity. With 
hearts full of joy and gratitude we rejoice in 
this, the grandest of the ages for the increase 
of knowledge, forthe authority and beneficence 
of law, for the higher incentives to virtue, for 
the dawn of that better age when the earth 
shall be a neighborhood, when all men shall 
practice justice and live in the bonds of charity. 

May it please Thee, heavenly Father, to 
hasten the day when national enmities and 
jealousies shall cease; when the sword shall 
be beaten into the plowshare, and the spear 
into the pruning-hook; when ‘‘ peace on earth 
and good-will to men’ shall be the universal 
prayer of the race. 

Upon the United States and upon Great 
Britain we invoke the benediction of wisdom 
and peace. By no Satanic influence, by no 
errors of statesmanship, may the peaceful 
relations of these two great Powers be inter- 
rupted fora moment. In such an houras this, 
may rulers and people be united to give to the 
world the example of the peaceful settlement 
of great questions. And grant, we beseech 
Thee, that while each shall sacredly guard a 
nation’s honor, and vindicate the rights of 
all citizens, yet the representatives of these 
nations shall possess wise, liberal, and gen- 
erous views. 

Send Thy blessing upon our Chief Magis- 
trate, upon our Vice President, upon our Sen- 
ators, upon all the people. Jor the sake of 
Him who is the Prince of Peace. Amen. 

The VICE PRESIDENT. The Secretary 
will read the proclamation of the President 
convening this session of the Senate. 

The Chief Clerk (Mr. W. J. McDowatp) read 
the following. proclamation : 

By the President of the United States of America: 

A Proclamation. 


Whereas objects of interest to the United States 
require that the Senateshould be convened attwelve 
o'clock on Wednesday, the 10th day of May next, to 
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receive and act upon such communications as may 
be made to it on the part of the Executive: 

Now, therefore, I, Ulysses S. Grant, Prosident of 
the United States, have considered it to be my duty 
to issue this, my proclamation, declaring that an ex- 
traordinary occasion requires the Senate of the Uni- 
ted States to convene for the transaction of business 
at the Capitol, in the city of Washington, on Wednes- 
day, the 10th day of May next, at twelve o'clock on 
that day, of which all who shall at that time be 
entitled to act as members of that body are hereby 
required to take notice. 

Given under my hand and the seal of the United 

tates, at Washington, the twenticth day of 
April, inthe year of our Lord one thousand 
[sran] eight hundred and seventy-one, and of the 
independence of the United States of Amer- 
ica the ninety-fifth. 
U.S. GRANT. 


By the President : 
HAMILTON Fisx, Secretary of State. 


SENATORS PRESENT, 


The following Senators were present. From 
the State of 

Maine—Hon. Hannibal Hamlin and Hon. 
Lot M. Morrill. 

New Hampshire—Hon. Aaron H. Cragin 
and Hon. James W. Patterson. 

Vermont—Hon. Justin S. Morrill. 

Massachusetts—Hon. Charles.Sumner and 
Hon. Henry Wilson. 

Rhode Island—Hon. Henry B. Anthony. 

Connecticut—Hon. William A. Buckingham. 

New York—Hon. Roscoe Conkling and 
Hon. Reuben E. Fenton. . 

New Jersey—Hon. Frederick T. Freling- 
huysen and Hon. John P. Stockton. 

Pennsylwwania—Hon. Simon Cameron and 
Hon. John Scott. 

Delaware—-Hon. Thomas F. Bayard and 
Hon. Eli Saulsbury. 

Maryland—Hon. William T. Hamilton and 
Hon. George Vickers. 

North Carolina—Hon. John Pool. 

South Carolina—Hon. Frederick A. Saw- 
yer. 

Georgia—Hon. Joshua Mill. 

Florida—Hon. Thomas W. Osborn. 

Alabuma—Hon. George Ii. Spencer. 

Missouri—Hon. Francis P. Blair and Hon. 
Carl Schurz. 

Kentucky—Hon. Garrett Davis. 

Ohio—Hon. John Shermanand Hon. Allen 
G. Thorman. 

Indiana—Hon. Oliver P. Morton and Hon. 
Daniel D. Pratt. 

TUinois—Hon. Lyman Trumbull. 

Michigan—Hon. Zachariah Chandler and 
Hon. Thomas W. Ferry. 

Wisconsin—Uon. Timothy 0. Howe. 

Towa—Fon. James Harlan and Hon, George 
G. Wright. 

California— Hon. 
Hon. Cornelius Cole. 

Nebraska—Hon. Phineas W. Hitchcock 
and Hon. Thomas W. Tipton. 

Oregon—Hon. Henry W. Corbett and Hon. 
James K. Kelly. - 

Nevada—Hon. William M. Stewart. 


Eugene Casserly and 


NOTIFICATION TO THE PRESIDENT. 


Mr. ANTHONY submitted the following 
resolution; which was considered by unani- 
mous consent, and agreed to: 


Resolved, That w committee, consisting of two 
members, be appointed to wait upon tho President 
of the United States and inform him that a quorum 
of tho Senate has assembled, and that tho Senate is 
ready to receive any communication he may be 
pleased to make. 


The VICE PRESIDENT being by unani- 
mous consent authorized to appoint the com- 
mittee, Mr. Ancnony and Mr. CASSERLY were 
appointed. 

HOUR OF MEETING. 


On motion of Mr, ANTHONY, it was 

Ordered, That the hour of tho daily meeting of 
the Senate be twelve o'clock m. until otherwise 
ordered. . 

STANDING COMMITTEES. 

Mr. HAMLIN submitted the following reso- 
lution; which was considered by unanimous 
consent, and agreed to: 

Resolved, That the standing committees of the 
Senate appointed at the last session be, and they aro 
horeby, reappointed for and during the present 
special session, and that the Vice President be 
authorized to fill any vacancies that may exist in 
any of said committees. 

The standing committees for the present ses- 
sion are therefore constituted as follows: 

On Privilegesand Elections— Messrs. ; 
(chairman,) Stewart, Morton, Rice, Hamlin, 
Hill, and Thurman. 

On Foreign Itelations—Messrs. Cameron, 
(chairman,) Harlan, Morton, Patterson, 
Schurz, Hamlin, and Casserly, 

On Finance— Messrs. Sherman, (chairman, ) 
Morrill of Vermont, Fenton, Scott, Ames, 
Wright, and Bayard. 

On Appropriations—Messrs. Cole, (chair- 
man,) Sprague, Sawyer, Edmunds, Windom, 
West, and Stevenson. 

On Commerce—Messrs. Chandler, (chair- 
man, ) Corbett, Kellogg, Spencer, Buckingham, 
Conkling, and Vickers. 

On Manufactures—Messrs. Hamlin, (chair- 
man,) Robertson, Boreman, Gilbert, and Jobn- 
ston. 

On Agriculture—Messrs. Morton, (chair- 
man,) Cameron, Robertson, Tipton, and Davis 
of West Virginia. 

On Military Affatrs—Messrs. Wilson, (chair- 
man,) Cameron, Morton, Ames, Logan, West, 
and Blair. 

On Naval Affairs—Messrs. Cragin, (chair- 
man,) Anthony, Nye, Osborn, Caldwell, Ferry 
of Michigan, and Stockton. 

On the Judiciary—Messrs. Trumbull, (chair- 
man,) Edmunds, Conkling, Carpenter, Fre- 
linghuysen, Pool, and Thurman. 

On Post Offices and Post Roads—Messrs. 
Ramsey, (chairman, ) Pomeroy, Gilbert, Cole, 
Flanagan, Ferry of Michigan, and Kelly. 

On Public Lands— Messrs. Pomeroy, (chair- 
man,) Tipton, Osborn, Sprague, Windom, 
Logan, and Casserly. 
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On Private Land Claims—Messrs. Davis of 
Kentucky, (chairman,) Ferry of Connecticut, 
Sawyer, Bayard. and Cooper. f 

On Indian Affairs—Messrs. Harlan, (chair- 
man,) Corbett, Buckingham, Stewart, Freling- 
huysen, Hill. and Davis of Kentucky. 

On Pensions— Messrs. Edmunds, (chair- 
man,) ‘Tipton, Pratt, Brownlow, Ferry of 
Michigan, West, and Saulsbury. 

On Revolutionary Claims—Messrs. Pool, 
(chairman,) Brownlow, Corbett, Clayton, and 
Davis of West Virginia. coal 

On Claims— Messrs. Howe, (chairman,) 
Scott, Sprague, Pratt, Boreman, Wright, and 
Davis of West Virginia. 

On the District of Columbia—Messrs. Pat- 
terson, (chairman,) Sumner, Lewis, Spencer, 
Caldwell, Hitchcock, and Vickers. 

On Patents—Messrs. Ferry of Connecticut, 
(chairman,) Carpenter, Morrill of Maine, 
Windom, and Hamilton of Maryland. 

On Public Buildings and Grounds—Messrs. 
Morrill of Vermont, (chairman,) Trumbull, 
Cole, Stockton, and Hamilton of Maryland. 

` On Territories—Messrs. Nye, (chairman, ) 
Cragin, Schurz, Boreman, Hill, Hitcheock, 
and Cooper. 

On the Pacific Railroad—Messrs. Stewart, 
(chairman,) Ramsey, Harlan, Rice, Fenton, 
Seott, Kellogg, Hitchcock, Logan, Blair, and 
Kelly. 

On Mines and Mining—Messrs. Rice, (chair- 
man,) Chandler, Flanagan, Lewis, Logan, 
Caldwell, and Saulsbury. 

On the Revision of the Laws of the United 
States—Messrs. Coukling, (chairman,) Car- 
pontar; Pool, Pratt, and Hamilton of Mary- 
and. 

On Education and Labor—Messrs. Sawyer, 
Saray Morrill of Vermont, Flanagan, 

atterson, and Johnston. : 

To Audit and Control the Contingent Ex- 
penses of the Senate—Messrs. Fenton, (chair- 
man,) Windom, and Saulsbury. 

On Printing — Messrs. Anthony, (chair- 
man,) Howe, and Casserly. 

On the Library—Messrs. Morrill of Maine, 
(chairman,) Howe, and Sherman. 

On Engrossed Bilis—Messrs. Buckingham, 
(chairman,) Ames, and Davis of West Vir- 
gioia. 

On Enrolled Bills — Messrs. 
(chairman,) Lewis, and Kelly. 


RECESS. 


Mr. WILSON. Mr. President, I move that 
the Senate take a recess until one o'clock. 

The motion was agreed to; and (at twelve 
o’clock and seven minutes p. m.) the Senate 
took a recess until one o'clock p. m., at which 
hour the Vice President resumed the chair. 


COMMITTEE TO WAIT ON TILE PRESIDENT, 


Mr. ANTHONY. Mr. President, the com- 
mittee appointed by the Senate to wait upon 
the President of the United States, and to 
inform him that the Senate had organized in 
accordance with bis proclamation and was 
ready to receive any message which he might 
be pleased to communicate, have discharged 
the duty imposed upon them, and received 
from the President the reply that he would 
communicate immediately to the Senate in 
writing. 

CLAIMS OF FOREIGN SUBJECTS. 


Mr. MORRILL, of Vermont, submitted the 
following resolution; which was considered by 
unanimous consent, and agreed to: 

Resolved, That the President be requested to fur- 
nish the Senate wirh a copy of all reports made 
by Hon, Wiliam Whiting, as Solicitor of the War 
Depariment, upon any claims made by the subjects 
of any foreign nation for damages in consequence of 
the War against the rebellious States from 1861 to 
1865, inclusive, and which are supposed to be now 
on file in the State Department. 


ADJOURNMENT TO FRIDAY, 
Mr. CAMERON, I move that when the 


Senate adjourns to day it adjourn to meet at 
twelve o'clock on Friday next. 


Carpenter, 


Mr. SUMNER. Before the motion is put 
I would ask the Senator whether he might not 
put the next meeting at a later day? 

Mr. CAMERON. Iprefer not. I willask 
the Committee on Foreign Relations to go 
into session immediately after we adjourn, 
and I suppose that by the day after to-morrow 
they will be ready to report. 

The VICE PRESIDENT. The question is 
on the motion of the Senator from Pennsyl- 
vania, that when the Senate adjourns to-day it 
adjourn to meet on Friday next. 

‘The motion was agreed to. 

EXECUTIVE BUSINESS. 


Mr. Horace Porter, the President's Sec- 
retary, appeared below the bar, at five minutes 
past one o'clock, and announced that he was 
directed by the President of the United States 
to deliver to the Senate a message in writing. 

The message was taken to the Vice Presi- 
dent’s table and found to be of an executive 
character. 

Mr. CAMERON. I move that the Senate 
proceed to the consideration of executive 
business. 

The motion was agreed to; and after two 
hours spent in executive session the doors 
were reopened, and (at three o’clock and six 
minutes p. m.) the Senate adjourned. 


Frivay, May 12, 1871. 


Prayer by Rev. Wittiam Hamitton, D. D., 
of Washington. 

The Journal of the proceedings of Wednes- 
day last was read and approved. 

ADDITIONAL SENATORS PRESENT. 

Hon. Georce F. EpmMunps of Vermont, 
Hon. WILLIAM Spracugof Rhode Island, Hon. 
Tuomas J. Rozertson of South Carolina, 
Hon. ADELBERT AMES of Mississippi, Hon. 
J. Ropman West of Louisiana, Hon. ABIJAH 
GILBERT, of Florida Hon. J. W. FLANAGAN 
and Hon. Morcay C. Hamizron of Texas, 
Hon. Marruew H. Carpenter of Wisconsin, 
Hon. ALexanper Ramsey of Minnesota, Hon. 
Samurn C. Pomeroy of Kansas, Hon. A. I. 


Boreman and Hon. Henry G. Davis of West | 


Virginia, and Hon. James W. Nye of Nevada 
appeared in their seats to-day. 
EXECUTIVE BUSINESS. 

The VICE PRESIDENT. This being an 
executive session of the Senate, the Chair will 
not call the regular order of business, but any 
Senator desiring to introduce business proper 
to come before the Senate at this session can 


do so. 

Mr. CAMERON. I move that the Senate 
proceed to the consideration of executive busi- 
ness. 

. The motion was agreed to; and after one 
hour and five minutes spent in executive ses- 
sion the doors were reopened. 


ADJOURNMENT TO MONDAY. 


On motion of Mr. CAMERON, it was 


Ordered, That when the Senate adjourns to-day it 
be to meet on Monday next at elevon o’ctock a m. 


On. motion of Mr. HAMLIN, the Senate (at 
one o’clock and ten minutes p. m.) adjourned. 


Monpay, May 15, 1871. 

The Senate met at eleven o'clock a. m. 
Prayer by Kev. J. B. Waxexy, D. D., of New 
York, 

The Journal of the proceedings of Friday 
last was read and approved. 


ADDITIONAL SENATORS PRESENT, 


Hon. Jous W. Srevenson of Kentucky, | 


Hon. Henry Cooper of Tennessee, Hon. 

Powe. CLAYTON and Hon. Bexsamin F. Rice 

ot Arkansas, Hon. Wintiam Wixpow of Min- 

nesota, and Hon. ALEXANDER CALDWELL of 

Kansas appeared in their seats to-day. 
EXECUTIVE SESSION. 


On motion of Mr. CAMERON, the Senate 
proceeded to the consideration of executive 


business. After two hours and #fty-five min- 
utes spent in executive session the doors were 
reopened. 

OHIO RIVER BRIDGES. 


Mr. SCOTT submitted the following resolu- 
tion; which was considered by unanimous con- 
sent, and agreed to: 

Resolved, That the Secretary of War be requested 
to communicate to the Senate the final report of the 
board of engineers appointed under section five of 
act approved July 11, 1870, to examine and report 
upon bridges across-the Ohio river, 


MILEAGE OF SENATORS. 


Mr. VICKERS submitted the following reso- 
lution; which was considered by unanimous 
consent, and agreed to: 

Resolved, That the Committee on the Judiciary be 
requested to examine and report whether the mem- 
bers of the Senate are entitled to mileage at the 
present special session. 

On motion of Mr. THURMAN, the Senate (at 
two o’clock and three minutes p. m.) adjourned 
until to-morrow at twelve o'clock, 


Tunspay, May 16, 1871. 


The Senate met at twelve o’elock m. Prayer 
by the Chaplain, Rev. J. P. Newman, D. D. 

The Journal of yesterday's proceedings was 
read and approved. ' 


ADDITIONAL SENATORS PRESENT. 


Hon. Orris S. Ferry, of Connecticut, and 
Hon. Jonw A. Locay, of Illinois, appeared in 
their seats to-day. : 


VESSELS SEIZED AT FALKLAND ISLANDS. 


Mr. BUCKINGHAM submitted the follow- 
ing resolution; which was considered by unan- 
imous consent, and agreed to: 

Resolved, That the President be, and he is hereby, 
requested to transmit to the Senate, if not in his 
judgment inconsistent with the public interest, 
copies of ail papers and correspondence in the State 
Department relative to the case of the ship Hudson 
and schooner Washington, the property of citizens 
of Connecticut, seized by the British authorities at 
the Falkland Islands in 1854, together with any in- 
formation in the Navy Department upon the same 
subject derived from the reports of Lieutenant W. 
E. Lynch or other naval officers, 

PAPERS WITHDRAWN. 


On motion of Mr. TIPTON, it was 


Ordered, That Jesse Connell, of Kansas, (of the 
firm of Connell & Johnson,) be permitted to with- 
draw bis petition and papers from the files of the 

enate. 


On motion of Mr. SAWYER, it was 
Ordered, That Robert Webster, petitioner for com- 
pensation for supplies, &c., have leave to withdraw 
his petition and papers from the files of the Senate. 
On motion of Mr. SHERMAN, it was 


Ordered, That John B. Boggs have leave to with- 
draw. bis petition and papers from the files of the 
Senate. : 


EXECUTIVE SESSION. 


On motion of Mr. CAMERON, the Senate 
proceeded to the consideration of executive 
business; and after four hours and a half spent 
in executive session the doors were reopened, 
and (at four o’clock and thirty-five minutes 
p. m.) the Senate adjourned. - 


PRIVILEGES OF THE SENATE. 


During the executive session to-day the fol- 
lowing proceedings occurred, from which the 
injunction of secrecy has been removed by 
order of the Senate: 

Mr. CARPENTER submitted the following 


report: 


The select committee appointed under and in pur- 
suance of a resolution of the Senate of May 12, 1871, 
asfollows: ‘dtesolved, Thata select committee cf five 
Senators be appointed by the Chair, woo shail invest- 
igate how, and by whom, the treaty kuown as the 
treaty of Washington and other recent proceedings 
of the Senate in executive session were made pubiic, 
and that said committee have. power to send for 
persons and papers;” have attended to their duties, 
so far as they have been able because of the mutters 
hereinafter stated, and ask leave to report, in part, 
as follows: g 

In pursuance of said resolution the said commit- 
tee metin the Capitol on the lath day of May, A. D. 
1871, at seven o’clock p. mn and- one Z, L, White, 
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who had been dyly subpenaed asa witness to appear 
before said comuittee, then and there appeared and 
submitted to be examined as a witness, and was duly 
sworn by the chairman of said committee. He was 
shown a copy of the Tribune, a newspsper printed 
in the city of New York, of the date May 11, 1871. 
He stated that he was a correspondent of that paper, 
and that what purports to bea copy of the said treaty 
in said paper was transmitted by him to said paper 
for publication ou the night of Wednesday, May 10, 
1871; that the same was transmitted to said paper 
from the city of Washington by telegraph; that he 
obtained the copy which he so transmitted at about 
ten o’clock in the evening of May 10, 1871. Lhe wit- 
ness was then asked, but refused to state, when, 
where, and from whom he obtained said copy, which 
he transmitted as aforesaid, resting bis said refusal, 
not upon inability on his part to answer said ques- 
tion, but upon the ground that he was under honor- 
ary obligation not to answer the same 

The witness was then directed to retire, and after 
consultation your committee, being unanimously of 
opinion that the questions which he had refused to 
answer were proper questions, and that the witness 
was uuder obligation to answer the same, the said 
witness was recalied,and having been informed by 
thechairwau of the opinion of the committee, and 
admonished thatitwas his duty to answer, the chair- 
man of the committee asked the said witness this 
question: á K 

“From whom did you obtain the printed copy of 
what purports to be the treaty spoken of by you, 
which you transwitted to the New York Tribune, and 
which you havestated you received and transmitted 
pen ten o'clock p. m. of Wednesday, May 10, 

‘Tunis question the said witness refused to answer, 
and stated that be refused, not because he was unable 
to answer it, but on account of his professional 
honor, and stated that by his ** professionat honor ” 
he meant that whenever he received any item of 
news, unless he bad the permissionof the gentleman 
or person who furnished it to him, he considered it 
an honorable thing that hoe should not divulge the 
source of such news, and gave no other reason for 
his refusal. Said witness White also testified that 
he cumo to suid examination with a fixed purpose 
not to divalge the source from which he obtained 
the treaty. 

‘he testimony of said witness, by question and 
answer, in fall, is hereunto attached and marked 
e dixbibit No, 1” 

In further performance of their duties your com- 
mittee, at the time and placo aforesaid, proceeded 
to examine as a witness one Hiram J. Ramsdell, who 
had been duly suinmoned as a witness, and who then 
and there appeared and submitted himself to be 
examined as a witness before said committee; and 
after being dulysworn by the chairman of said com- 
mittee the said Ramsdell testified that he was an 
assistant of the said White as correspond ‘nt of the 
suid Tribune, He also testified, on looking at a 
copy of the said Tribune of May 11,1871, that it con- 
tained what purported to beacopy ofa recent treaty 
between the United States and Great Britain; that 
it was transmitted from Wasbington to the paper 
for publication by said Wuite; that the copy which 
was furvished to be telegraphed as aforesaid was in 
writing, which was copied from print. Ie was then 
asked this question: * Who had the printed copy 
from which this manuscript was copied?” which 
question the witness re:used to answer. i 

the stated that he first saw the printed copy in the 
Tribune office in Washington after nine o’clock in 
the evening of May 10. Ho was then asked this 
question: * In whose possession did you firstsee it?” 
which be also refused to answer, not upon tho 
ground that he was unable to answer it, but because 
he was “in duty bound as a man. of honor not to 
answer it.” k: a : 

He was then asked this question: ““Do you know 
from whom that printed copy was obtained ? which 
question be also refused to answer, 

He was then asked this question: “Do you know 
what wag paid for it?” which he also refused to 
answer; and he also stated thatas to all the ques- 
tions which he had declined to answer, he declined 
not-upon the ground that he could vot answer, 

The witness was then dirceted to retire, and your 
committee, on a consultation, being uuanimously of 
opinion that the questions which the witness had 
refused to answer were proper and that he was 
bound to answer them, the witness was recalled 
and informed by the chairman that such was the 
opinion of the committee, and informed that his 
refusal to answer to said questions might subject 
him to proceedings for contempt, , : 

The chairman then said to the witness: “Having 
made this explanation, I now ask you, as I did 
before, from whom the printed copy of what pur- 
ports to be the treaty of which you have spoken 
was obtained?” This question he also refused to 
answer. He also stated that ho came to the exam- 
ination with a fixed purpose nut to answer any ques- 
tion that should draw from him the source trom 
which that copy of the treaty was obiained; and 
that he then, of his own judgment, understanding 
the fall circumstances of the case, persisted in his 
refusal to answer said question, 7 

The testimouy of said Ramsdell in full, by ques- 
tion and answer, both before and after he was re- 
gued, is hereto attached and marked “Exhibit 

0. 2. 

The subpena by which said witnesses were com- 
manded to appearand testily betore said committee 
at the time and place aforesaid, together with the 
- certificate of service thereof, is hereto attached and 

marked “ Exhibit No. 3.” pene Æ 

In the opinion of your committees the questions 


put to said witnesses respectively were proper ques- 
tions, necessary to make the investigation ordered 
by said resolution of the Senate, and that each of 
said witnesses is in contempt of the Senate and 
merits to bedealt with for his miseonluct; and that 
the dignity of the Senate requires that the pretense 
upon which the witnesses based the refusal should 
not be recognized as valid. 

- Your committee, therefore, recommend the adop- 
tion of the following resolutions, uamely: 

léesolved, ‘That Zeb. L. Wuite, a witness hereto- 
fore duly summoned before a select committee of 
the Senate, and being lawfully required to testify 
before said committer, and who, as appears by the 
report of said committee, has refused to answer 
proper inquiries put to him in tho course of the 
investigation by said committee, ordered by the Sen- 
ate, be forthwith arrested by the Sergenut-at-Arms 
and brought before the Senate at its bar by the 
orders of the Senate, duly issued by the Vice Presi- 
dent under his band and the seal of the Senate; aud 
that said White be detained by virtue thereof by 
the Sergeant-at-Arms until he answer for his con- 
temptof the order of the Senate in the matter anfore- 
said, and abide such further order as the Senate 
may make in the premises. 

Resolved, That Hiram J. Ramsdell, a witness hero- 
tofore duly summoned before a select committee of 
the Senate, and being lawfully required to testify 
before said committee, and who, as appears by the 
report of said committee, has refused to answer 
proper inquiries put to him in the course of the in- 
vestigation by said committee, ordered by the Sen- 
ate, be forthwith arrested by the Sergeant-at-Arms 
and brought before the Senate at its bar by the 
orders of the Senate, duly issued by the Vice Presi- 
dent under his hand and the seal of tke Senate; and 
thatsaid Lamsdell be detained by virtue thereof by 
the Sergeant-at-Arms until he answer for his con- 
tempt of the order of the Senate in the matter afore- 
said, and abide such further order as the Senate may 
make in the premises. 


(Exhibit Ne. 1.) 
May 15, 1871. 


_ 4%. L. White sworn and examined. 


By the Chairman: 

Question, Where do you reside? 

Answer. In Washington. 

Question. What is your business? 

Answer, Newspaper correspondent, 

Question. For what paper ? 

Answer, She New York Tribune. 

Question. Look at the copy of the New York 
Tribune of May 11, 1871, on the table before you, 
and state whether that paper contains what purports 
to be a copy of a recent treaty concluded between 
the United States and the Government of Great 
Britain, at Washington, by the joint bigh commis- 
sion representing the two Governments? 

Answer, It does contain a copy of what purports 
to be the treaty. 

_ Question. Was that treaty transmitted from Wash- 
ington-to that paper to be published? 

Answer, It was. 

Question, By whom? 

Answer, By myself, 

Question. When was it done? 

Answer. It is dated May 10. 

Qu- stion. Aud the publication is in the issue of 
Muy 11? ` 

Answer. Yes, sir. , 

Question, It was transmitted, then, on the night 
of the 10i:h? 

Answer. It was done on the day it bears date. 

Question. The publication is in the morning paper 
of the Lth, and the matter was transmitted on the 
night of the 10th? . 

Answer, It was. / 

Question. How was it sent; by telegraph or mail? 

Answer. It was sent by teleg: aph. 

Question. Did you furnish the copy to the telegraph 
office to be transmitted, or cause it to be done? 

Answer. I did. £ x , F 

Question, Was that copy furnished in print or in 
written manuscript? ` 

The Wirsess. Am I obliged to answer that ques- 
tion ? 

The CHAIRMAN. _ Yes, sir, you are» 

Toe Witness. Well, sir, I am not prepared to 
answer it. 

Question. Do you mean to say that you refuse to 
answer it? X 

Answer. Lam not prepared at present to answer it. 

Question. Do you mean to say ihat you are unable 
to answer it. or that you will not answer it; which? 

Answer, That I respectfully refuse to answer it at 
present. 

Question. Why do you refuse to answer? 


Answer. Because I consider that itisa matter with | 


regard to my particular profession, thatit mightlead 
to other questions which would involve a matter of 
secrecy. 

Question, And thereupon you refuse to answer the 
question? E 

Answer. Yes, sir. i : 

Question. From what was that manuscript which 
was furnished to the telegraph office for transmis- 
sion copied? E i $ 

Answer. Lhave not testified thatit was manuscript. 

Question. How long had you bad in your possession 
that copy betore it was telegraphed? 

‘Answer. I am not prepared to answer that ques- 
tion. 

Question. Do you mean to say that you refuse to 
answer it? 

Answer. I respectfully refuse. : 

Question. From whom did you obtain the copy or 


the document from which the copy was made which 
was lettin the telegraph office for transmission to 
this paper? 

Answer. I respectfully refuse to answer that. 

Question, Did you obtain it from any member of 
the present S nate of the United States? 

Answer, I did not. 

Question. Did you obtain itin the room of any Sen- 
atur of the United States? =~ . 

Answer Ldidn t 

Question, Did you obtain it in any room occupied 
by any Senntor of the United States? 

Answer. I did not, 

Question, Where did you obtain it? ë 
ú Answer, I respectfully refuse to answer that ques- 

ion. : 

Question. Did you obtain itin any room in which, 
to your knowledge, a Senator had been immediately 
before ? 

Answer. I did not. 

ee aa Did you obtain it from any officer of the 

CH ate 

Answer, I did not. 

Question, And you refuse to answer from whom, 
and when, and where you did obtain it? 

Answer, I do. s 

The CHAIRMAN, (to the witness.) I think I ought 
to say to you that there is no doubt about the pro- 
priety of these questions and no doubt about your 
obligation to answer. If you refuse to answer, I do 
not know that the committee have anything further 
to Say to you at present, 

Mr. TRUMBULL. Ishould like to ask Mr, White a 
question. Lto the witness.) I wish to inquire of you 
whether the copy which you furnished cume through 
the Senate? 

Answer. I have no means of knowing. 

_ Mr. TRUMBULL. Perhaps if we knew at what time 
in the evening you first had possession of it that 
fact might enable us to determine bow it was. The 
Senate met at twelve o’clock noon, as you are aware, 
ou the day the treaty was communicated by you, the 
10th, My object in asking the question is to ascer- 
tain whether the copy that you had came through 
the Senate. You might not know yourself, but you 
could tell us at what time you first had possession 
of the copy. which you communicated; how early ? 

Ihe Wityuss. Well, I prefer not to answer that 
question. I may, perhaps, iell you something from 
which you can draw an inference., I never sond dis- 
patches to the New York ‘Lribune later than one 
o'clock at night. 

Question, (by Mr. TRUMBULL.) I wish to ask you 
distinetly whether you know that the copy you sent 
came through the Senate ? 

Answer, 1 do not know that it did. 

Cretan You do not know whether it did or did 
nous 

Answer, I do not know whether it did or did not. 

Question, Was the copy that you saw a printed 
copy? Ido not ask about what you furnished; but 
wasita printed or manuscript copy that you saw? 

Answer. I prefer not to answer that. 


By the Chairman: 
Question. You mean that you refuse to answer? 
Answer. Yes, sir; I do. 


By Mr. TRUMBULL: | . 
Question. Do you decline to state at what time 
you ire suw or first had possession of a copy of the 
treaty 
Answer, Well, sir, I wilt answer tbat question, It 
was not later than ten o’clock that night. 


By the Chairman: 

Question. Was it earlier than ten o'clock ? 

Answer. I think it was about ten o'clock. 

Question, Of the evening of the 10th of May? 

Answer, Yes, sir. 

Mr. TRUMBULL, (to the witness.) Now, Mr, White, 
if you think proper to answer whether that was in 
print or not it might relieve you, perhaps, from some 
gifoulty. 

The Witness. It was in print. 

Mr. TRUMBULL. In my opinion I may state the 
Senate has no jurisdiction or right to inquire any- 
thing about where you got the treaty unlegs it came 
through the Senate. If it camethrough the Segate 
we have aright to inquire into it, and I have asked 
youthe question you huve just answered with aview 
of determining that fact. 

Mr. SUMNER. There is one other question the 
answer to which would probably fix Mr. Whites 
position, though possibly his tast answer does: A8 
he has now tesiified that the copy which he saw was 
iu print, the question L would ask is, wag it printed 
on a folio or an octavo page ? 

Tae Wrrxess. Perhaps I would not be able to state 
that. If you will describe to me the difference be~- 
tween a folio aud an octavo page, perhaps { may be 
abie to answer. f i 

Mr, Sumxer. An octavo page is the ordinary page 
on which Senate reports are printed, and the folio 
page is of fooiscap size. [Exhibiting to witness a 
Senate document.) hig is our: ordinary octavo 
pige. Wasthecopy which you saw printed on pages 
of that kind? f 

The Witness. It was not such a page as that. 


By Mr. TRUNBULL: ae 

Question, Did you ever look over what is printed 
in the Tribano now before you to see if that is what 
yousent? 3 es . i ` 

Answer. I could not identify it without a com- 
parison, ; 

Question, Have you ever compared it? 

Answer, Ihave not. 

Question. Did yoa send all of what purported tobe 
the treaty? , f 

Answer, I should judge that I did, 
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Question. You intended tosend itall, and supposed | 
you did? i 
Answer. Yes, sir. . i ‘ 

Question. And did not withhold any portion of it? 

-Answer. I did not. 
By the Chairman : 

Question, Look at. what is published in the paper 
and see if youhaveany doubtabout that being what 
you transmitted. 4 

Answer, I havo no doubt of it. 


By Mr. TRUMBULL: 

Question, And that is the whole that you trans- 
mitted ? 5 eer 

Answer. [have no doubt that it is the whole that | 
I transmitted, 

Question, And you intended to transmit the whole 
of what you had as purporting to be the treaty? 

Answer. Lintended to transmit the whole of what 
was tke treaty itself. 

By the Chairman: 

Question. Did you pay anything, and if so, how 
much, for that copy which you obtained? 

Answer. I respecttuliy refuse to answer that 
question, ae i i 
Question, Where is the copy which you obtained? 

Answer. I do not know. aie 

Question. What did you do with it? 

Answer. I respectfully refuse to answer that 
question, ‘ A 

Question. When did you last see it? 

Answer, Lrespectinily refuse to answer that. 

Question, Where did you last see it? 

Answer, I respectfully refuse to answer that. | 

Question, Where is the Tribune office in this city, 
on what street? : 

Answer. Fourteenth street. . 

Question, Were you there at that ofice from ten. 
o’ciock till one o'clock of the night in question ? 

Answer. Twas. : i 

Question, Who else was there besides you? 

Answer, I respectfully refuse to answer that. 

Question, Was Mr. Flagz, one of the clerks of the 
Senate, in that room between ten and one o’clock 
that nigh? ‘ 

Answer, L respectfully refuse to answer that. I 
believe I have testified that no officer of the Senate 
furnished the treaty to me. 

Question. And therefore I supposed you could 
answer whether Mr. Flagg was in that room or not, 

Answer. If he was there he did not furnish me the 
copy of the treaty. 

Question. Was he there? 

‘Answer, No, sir; he was not. | 

Question. Did you see him that night? 

Answer. Ldid not. , 7 

Question. Do you know of his having had a copy 
of that treaty and having offered it for sale at any 
price whatever? , 

Answer, Ido not know. I never was introduced 
to the gentleman until to-night, and did not know 
him until L came here to-night, 3 

Question. And you say now that he was notin that 
office during that night? 

Answer, 1 do. ¢ f , 

Question. And that you did not see him that night, 
either betore or after ten o’clock ? 

Answer, Ldid not. 

Question. And you refuse to tell who was in the 
room that night? 

Answer. Ido. 


Z. L. White, recalled. 

The CHAIRMAN, (to the witness.) The committee 
havo considered the matter of your refusal to answer 
certain questions, and we are all of opinion that 
you are bound to answer; and we think it proper to 
state to you that if you do not answer, the committee 
will feel called upon to report you as in contempt. 
Tsay this for the purpose of letting you know exactly 
what may be the consequences of your conduct. 
And now, for the purpose of bringing the mattor 
again distinctly to your mind, I put you this ques- 
tion. 

Question. From whom did you obtain the printed 
copy. of what purports to be the treaty spoken of by 
you, which you transmitted to the New York Trib- 
unepand which you have stated you received and 
transmitted ator aboutteno’clock p.m. of Wednes- 
day, May 10, 1871? 

Answer. I respectfully refuse to answer. 

Question. Why do you refuse to answer the ques- 
tion ? 

Answer. On account of my professional honor. 

Question. Not because you are unable to answer? 

Answer. No, sir.” . 

Question. Whatdo you mean by your professional 
honor; waat is your profession? g 

Answer, Whenever L receive any item of news, 
untess I have the permission of the gentleman or 
person who furnishes to me that item of news I 
consider it as an honorable thing that I shall not 
divulge the source of that news, 


By Mr. ConkLine: l , 

Question, Is thut true, even if you receive news 
that you know to be illicit, which you pay for in 
money? 

Answer. I have not testified that I have received 
any news that I knew to be illicit, and I have not 
testified that I have paid for anything I knew to be 
illicit. ; 

By the Chairman: 

. Question, The question is whether your profes- 
sional honor, as you call it, would attach to illicit 
news for which you had paid money; would you, in 
such a case, feel. bound not to answer a question 


which called for the source on the ground of profes- 
sional honor? 


Answer, That would depend on the understanding 
between the person from whom I received it and 
myself. : 

Question. Was there any understanding upon that 
subject in this instance? 

Answer. I respectfully refuse to answer that ques- 
tion. 

Question. Not because you cannot answer it, but 
because your professional honor prevents; is thatit? 

Answer. Yes, sir. 


By Mr. TRUMBULL: : 
Question. Do you understand fully, Mr. White, 
what may be the consequence of the course you are 
taking? 
Answer. I do. 


By the Chairman : 

Question. Have the different reporters and corre- 
spondents of newspapers in Washington held a meet- 
ing on the subject of this investigation ? 

Answer, I do not know of any. 

Question. Has there been any understanding or 
agreement between them that they would refuse to 
answer questions here ? 

Answer, Lhave made no agreement with any one. 

Question. Have you heard of any such agreement 
made by any persons? : . 

Answer. I have not heard of any. i 

Question. Has therenot been a meeting atwhich a 
resolution was passed, in substance, that they would 
stand by each other in this matter? 

Answer. Thavenot heard of any. 

Question. So, then, this refusal to answer is your 
own independent and deliberate act and judgment? 

Answer. It is. 

Question. And you do not wish any opportunity to 
consult counsel or think of the matter any further ? 

Answer. I. of course, did not know what questions 
would be asked mo.. If Icould be allowed to with- 
draw my refusal and have time to think of the mat- 
ter, I should not object. 

Question. Did you come here with a fixed pur- 
pose not to answer questions which might be put to 
you that would draw from you the source from which 
you obtained the treaty? 

Answer, I came here with a fixed purpose not to 
divulge the source from which I obtained the treaty. 


By Mr. Sumner: 
Question. Do you understand that you are liable 
now to be brought before the Senate as in contempt? 
Answer. I do, . 
Mr. Sumwver, (to the witness.) I merely call your 
attention to that so that you may answer wilh a 
proper sense of responsibility. 


By Mr, TRUMBULL: 
Question. Did I understand you to say that. you 
wanted time to consider and consult ? 
Answer. (After a pause.] Ido not think itis neces- 
sary. 


{Exhibit No. 2.] 


H. J. Ramsdell sworn and examined. 

By the Chairman: S 

Question. Where do you reside? 

Answer. In Washington. 

Question. What is your business? 

Answer, Newspaper correspondent. 

Question. For what papers? 

Answer, The Cincinnati Commercial and the New 
York Tribune. 

Question. Look at the copy of the Tribune of May 
11, 1871, on the table before you, and see ifitcontains 
what purports to be acopy of arecenttreaty between 
the United Statesand Great Britain? 

Answer, It does, 

Question. Was that transmitted from Washington 
to the paper for publication ? 

Answer. Yes, sir. 

Question. By whom? 

ao By Mr. White, he being in charge of the 
office. 

Question. Are you and Mr. White associates as 
correspondents of that paper? 

Answer. Yes, sir; he is the chief of the bureau, 
and I am his assistant. 

Question. Was the copy which was: furnished to 
the telegraph for transmission in writing orin print ? 

Answer. It was manuscript, 

Question. Written manuscript? 

Answer, Yes, sir, 7 , 

Question: From what was that written manuscript 
copie 

Answer. It was copied from print. 

Question. Who had that printed copy from which 
this manuscript was copied ? 

Answer. I shall have to decline to answer that 
question, 

Question. Do you mean that you refuse to answer ? 

Answer. L mean that, with due respect to the 
committee, I shail have to decline to answer it. 

Question. Do you refuse to answer it? 

Answer. I suppose that is substantially the same 


thing. 

Question. What you mean is, not that you could 
not answer the question if you chose to do so, but 
that yon will not answer it? 

Answer, I.decline to answer it. 

Question. When and where did you first see that 
printed copy? j ee LEI 

Answer. In the Tribune office in this city, on Four- 
teenth street. 

Question. At what time in the evening of the 10th 
of May? ; 

Answer. I took no note of the time. 

Question. About what time? : i 
annere Some time after nine o’clock, I should 

ink. > ; 


`d 


Question. After nine o’clock on the evening of 
Wednesday, the 10th of May? 
Answer. Yes, sir. 7 
Question. In whose possession did you first see it? 
Answer. I shall have to decline to answer that. 
R Question, Who was present in the. ofice at that 
ime 
Answer. I shall have to decline to answer that. 
Question. How many persons were in that office, 
to your knowledge, that night, between ten and ono 
o’clock ? $ 
Answer. Ido not think it would be proper for mo 
to answer that question. 
X Question. Do you mean that you refuse to answer 
it? 
Answer. Yes, sir, I decline. 
Question. You do not decline on the ground that 
youcannot answer it, but you will not answer it; is 
that it? 
_ Answer. I dislike to say that I will not, because it 
is not out of avy disrespect to the committee; but I 
do not think I havea right to answer it. : 
Question. Why have you no right to answer it? 
Answer, I think Tam in duty bound as a man of 
honor not to answer it. : fio 
Question. Do you understand that the law shields 
and protects you from answering questions? 
Answer. Yes, sir, I understand it protects me. 
Question. Do you mean that the law does? 7 
Answer. Yes, sir, in court. Ido not know how it 
is before a committee. . 
Question. Wave you taken any advice of lawyers 
on the subject? . 
Answer. Ihave not. 
Question. I think you had better. Do you know 
from whom that printed copy was obtained ? 
Answer. I decline to answer that. 
Question. Do you know what was paid for it? 
Answer. I decline to answer that. 
Question. Do you know how early in the evening 
it was obtained ? 
Answer. No, sir. , 
Question. Do you know where it is now? 
Answer, No, sir. 
Question. Where did you last see it? 
Answer. I last saw it in the Tribune office. 
Question._In whose possession ? 
Answer. I cannot answer that. 
Question. Do you mean that you refuse to answer it? 
Answer. Yes, sir. 


By Mr. BUNNER: , , : 
ieee How early in the evening did you know 
of it? 
Answer, Some time after nino o’clock. I do not 
know the exact time, but it was after nine, I think. 


By Mr. TRUMBULL : : . , 
Question. What kind of print was it? Was it a 
folio print, or was it the ordinary Senate print, 
octavo form? 
Answer, I decline to answer that. 


By the Chairman: : g 

Question. As to all these questions which you 
decline to answer, I understand that you decline, 
not on the ground that you cannot answer, but that 
you refuse to answer them. Do you so understand? 

Answer, Yes, sir; I guess that is it. 

Mr. TRUMBULL, (to tho witness.) The object of my 

uestion was to ascertain whether this copy was 
obtained through the Senate. I wished to know 
whether you obtained any copy of this treaty from 
or through the Senate in any way. 

The Witness. I had decided, in case I was called 
upon to swear to it, to answer that to my knowledge 
or belief it was not obtained in any manner from a 
member of the Senate or any officer of the Senate. 


By Mr. TRUMBULL: n 

Question, So far as you know, it was not obtained 
from the Senate in any shape or form? 

Answer. It was not. 

Question. We have the means of knowing when 
the Senate print was printed, and that would determ- 
ine, perhaps, whether it was possible that the copy 
sent by telegraph was taken from that, and I asked 
you the question as to the form of. the print with a 
view to determino that matter. L understand you 
decline to answer whether the print which you saw 
wasin the form that Senate documents usually are 
printed, on octavo sheets, or whether it was printed 
on different sheets. Do you decline to answer that 
question ? 3 

Answer, Yes, sir; Ido. . : 

Mr. TRUMBULL, (to the witness.) I will say to you 
what I said to a previous witness, that it may relieve 
you of trouble to answer all questions so far as the 
Senate is concerned, ‘This is an investigation us to 
whether copies of the treaty may have beenobtained 
from Senators or anybody else. If it turns out that 
the copy you obtained was not the Senate copy 
other questions might arise; but, so far as the Sen- 
ate is concerned, think you, gentlemen, will have 
to answer whatever proper questions are propounded 
to you. The inquiry which L have propounded is one 
in reference to the print. You. have already stated 
that the copy you saw was in print. I have asked 
you whether it was the usual form of Senate printed 
documents. ; 

The CHAIRMAN, (to the witness.) And that ques- 
tion you refuge to answer ? ; 

The Witness. At present I should decline to an- 
swer it. ` 

By Mr. SUMNER: 

Question. You know vory well the difference be- 
tween an octavo page, such as Senate reports and 
documents are usually printed upon, [exhibiting to 
the witness a Senate document,] and » folio page of 
large foolscap size? 


: v Answer.. Yes, sir. 
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Mr. SUMNER. Senate documents are always printed, 
as you know, on an octavo ‘page hike that which I 
have shown you, and documents from other quarters 
are not invariably printed in that way. Itis under- 
stood that this document was printed under the 
direction of the State Department on a large foolscap 
page.. Now, if your copy were on a large foolscap 

age, that fact would furnish very strong reason for 

cheving that it could not have come from a Senator 
or any Senate official. = 

Mr. TRUMBULL, Phat is, from our copy of it. 

Mr. SUMNER., Yes, from our copy of it, 

The Wirnnss. Since your suggestion that I had 
better see an attorney, Ishould like to consider that 
question. Ido not want to put myself in a factious 
position. ‘ 

The CaatnMan. I have no doubt that you put 
yourself in contempt of the Senate by refusing to 
answer these questions, and any lawyer will tell you 
so. You cannot set up any theory of honor on your 
part to resist the investigation of the Senate. 

The Witwrss. L can set up, if you will excuse 
me, my own opinion of right and wrong. 

The CHAIRMAN. . Certainly, and take the conse- 
quences, . 

The Wrrnuss. Of course, if I do that, I expect 
to take the consequences. 


H: J. Ramsdell recalled: i 

The OmarrRMaN, {to the witness.) The committee 
have considered the matter of your refusal to answer 
certain questions which were put to you before, 
and the committee are unanimously.of opinion that 
you are bound to answer the questions; and if you 
still persist in your refusal the committee will bold 
it to be its duty to report the fact to the Senate, 
that proceedings may be taken there to punish you 
for contempt. I make these remarks only for the 
purpose of explaining to you fully the circumstances 
under which we recall you, and put to you again 
the questions, se that you may understand exactly 
your position and the consequences that attach to it, 

Waving made this explanation, I now ask you, as 
i did before, from whom the printed copy of what 
purports to be the-treaty of which you have spoken 
was obtained? oe 

The Wienuss. That I shall decline to answer. 

Question, Do you still refuse to answer? J 

Answer. Yes, sir; E refuse, if you so esteem it. 
“Decline” is the word I used, however. 

Question. By that you do not mean to say that you 
cannot answer the question, but that you will not 
answer it? 

Answer. Yes; I decline to answer. 

Question. Do you decline.on the ground that you 
are unable to answer? 

Answer. No, sir. z ee 

Question. Did you come here to. this examination 
with the fixed purpose in your mind of not answer- 
ing any question that should reveal the source from 
which that copy of the treaty was obtained? 

Answer, Not knowing what questions were to be 
asked, I did not—~ ae an 

Question. That is not the inquiry, The inquiry 
is whether you came to this examination with a fixed 
purpose not to answer any question that should draw 
from you the source from which that copy of the 
treaty was obtained, . 

Answer, Yos, sir; I suppose I did. 

Question. So that you deliberately now, of your 
own judgment, understanding the fuil circumstances 
of the case, persist in your refusal te answer the 
questions? R 

Answer. Yes, sir. 


{Exhibit No. 3.] 


UNITED States oF AMERICA, 
CONGRESS or THE UNITED STATES. 
To John M. Morris, J. H. Flagg, IL. J. Ramsdell, Z. 
L. White, Charles A. Tinker, Finley Anderson, 
George W. Adams, Donn Piatt, Hon. Te. Bancroft 
Davis, greeting: ; i 


Pursuant to lawful authority, you are hereby com- 


manded to appear before a select committee of the 
Senate of the United States on the 15th day of May, 
i871, at seven o'clock p..m,, at the committec-room 
of the Committee on the Rovision of the Laws, in the 
Senate wingof Capitol at Washington, then and there 
to testify what you may know relative to the subject- 
matters under consideration by said committee, 

Hereof fail not, as you will answer your default 
ander the pains and penalties in such cases made 
and provided. 

Vo John R, Freneh, Sergeant-at-Arms of the Sen- 
ate of the United States, to serve and return. 

Given under my hand, by order of the committee, 
this 15th day of May, A. D. 1871. 

MATT. H. CARPENTER, 
Chairman of the Select Committee. 


Wasnixerox, D. C., May 15, 1871. 


Made service of the within subpena by reading 
the same to each and all of the named witnesses 
this day, between the hours ef twelve m. and four 


o’cleck p. m. 
JOHN R. FRENCH, 
Sergeant-at-Arnig United States Senate. 
The first resolution was agreed to—yeas 42, 
nays 15; as follows—the yeas and nays being 
ordered on the call of Mr. EDMUNDS: 


_ YEAS—Mesers. Ames, Anthony, Boreman, Buck- 
ingham, Caldwell, Cameron, Carpenter, Casserly, 
Chandler, Clayton, Cole, Conkiing,’ Cooper, Cragin, 
Davis. of Kentucky, Edmunds, Ferry of Connecti- 


42p Cone. Ist Suss.—No. 54. 


cut, Ferry of Michigan, Flanagan, Frelinghuysen, 
Hamlin, Harlan, Hill, Hitchcock, Howe, Kelly, 
Logan, Morrill of Maine, Morrill of Vermont, 
Osborn, Patterson, Pomeroy; Pratt, Ramsey, Saw- 
er, Spencer, Stevenson, Stewart, Stockton, Trum- 
ull, Windom, and Wright—42. 
_NAYS.—Messrs. Blair, Davis of West Virginia, 
Fenton, Morton, Rice, Robertson, ‘Saulsbury, 
Schurz, Sherman, Sprague, Sumner, Thurman, 
Tipton, Vickers, and Wilson—15. : 


The second resolution was agreed to—yeas 
88, nays 15; asfollows—the yeas and nays being 
ordered ou tho call of Mr. EDMONDS: 


, YEAS—Messrs. Ames, Anthony, Boreman, Buck- 
ingham, Caldwell, Cameron, Carpenter, Casserly, 
Chandler, Clayton, Cole, Conkling, Cooper, Cragin, 
Davis of Kentucky, Edmunds, Ferry of Connecti- 
cut, Ferry of Michigan, Flanagan, Frelinghuysen, 
Hamlin, Harlan, Hitchcock, Howe, Kelly, Logan, 
Morrill of Vermont, Osborn, Patterson, Pratt, Ram- 
sey, Sawyer, Spencer, Stevenson, Stewart, Stockton, 
Trumbull, and Wright—38. a5 

. NAYS—Messrs, Blair, Davis of West Virginia, 
Fenton, Morton, Rice, Robertson, Saulsbury, Schurz, 
Sherman, Sprague, Sumner, Thurman, Tipton, Vick- 
ers, and Wilson—15. 


On the announcement of the latter vote 
the doors were opened, and the Senate ad- 
journed as above stated. 


WEDNESDAY, May 17, 1871. 


The Senate met at twelve o’clock meridian. 
Prayer by the Chaplain, Rev. J. P. NEWMAN, 


. dD. 
The Journal of yesterday’s proceedings was 
read and approved. : 


CLAIMS OF FOREIGN SUBJECTS. 


The VICE PRESIDENT laid before the 
Senate a message from the President of the 
United States, transmitting, in compliance with 
a resolution of the Senate of the 10th instant, 
a copy of reports made by Hon. William Whit- 
ing, as Solicitor of the War Department, upon 
claims made by the subjects of foreign nations 
for damages in consequence of the war against 
the rebellious States from 1861 to 1865 inclu- 
sive; which was referred to the Committee on 
Foreign Relations. 

‘Mr. SUMNER. Should not that be printed? 

The VICE PRESIDENT. Itis sent here in 
book form; or rather the message refers to 
certain pages in a book already in type, which 
is transmitted. 

Mr. SUMNER. Is there not also some- 
thing in manuscript? 

The VICE PRESIDENT. There are two 
pages of manuscript. They will be ordered 
to be printed, as a matter of course. As to 
the document itself, the Chair did not suggest 
its printing. If the Senator desires to have 
extra copies printed he can submit a motion 
to that effect. 

Mr. SUMNER. As the pages referred to 
there I presume are in the compilation of five 
volumes relating to the Alabama claims, a work 
that is accessible to very few persons, and as 
only a limited number of copies was printed, 


-I should think those pages had better be printed 


with the manuscript, for the use of the Senate. 

The VICE PRESIDENT. The Senator 
from Massachusetts moves that the pages of 
the book referred to in this mesage be printed 
with the message of the President. f 

Mr. MORTON. What is the book? 

The VICE PRESIDENT. A compendium 
prepared by Mr. Whiting, as Solicitor of the 
War Department, of claims of foreign subjects 
for damages during the rebellion, submitied 
by the President in answer to a resolution of 
the Senate. 

Mr. COLE. Is that book a publie docu- 
ment? 

The VICE PRESIDENT. It is not. 

Mr. COLE. Ido notsee, then, what we have 


| to do with it. 


The VICE PRESIDENT. The message of 
the President refers to certain pages in the 
volume submitted, being a volume prepared 
by Mr. Whiting. j ; 

Mr. COLE. I do not see how that is going 
to subserve any purpose of the Senate. 

The VICE PRESIDENT. If there is ob- 


jection to the resolution to print it. will be 
referred to the Committee.on Printing. ; 
Mr. SUMNER. I think there will be no 
objection. Will the Chair be good enough to 
say how many pages it is proposed to print? 
The VICE PRESIDENT. | The referenceis 
to pages 356 to 889, inclusive, of ‘this book, 
being thirty-four pages octavo.. 
Mr. MORRILL, of Vermont. I think this 
will answer all the purposes of the Senate. I 
was not aware that the document was in print. 
I supposed it was in manuscript when I intro- 
duced the resolution. i 
Mr. SUMNER. Does the Senator think it 
is not advisable to print it? 3 
Mr. MORRILL, of Vermont. I think it is 
already available. 
Mr. CAMERON. We have a number of 


copies of the five volumes mentioned by the 
Senator from Massachusetts, and I think this 
had better not be printed. 

The VICE PRESIDENT. The message of 
the President, with the accompanying letter of 
the Secretary of State, will be printed, Ifthe 
Senator from Massachusetts desires to intro- 
duce a resolution for printing-——— 

Mr. SUMNER. No, sir. It was the Sen- 
ator from Vermont who introduced this order, 
and I defer to him entirely. 

The VICE PRESIDENT.» The message of 
the President and the letter of the Secretary 
of State will be printed. No order to print the 
other matter communicated will be made at 
the present time. 

Mr. MORRILL, of Vermont, subsequently 
said: I understand that the book now sent in 
is a new edition, which contains the matter to 
which my resolution was directed. That is 
not in the old edition. I move, therefore, to 
have the message and documents referred to 
the Committee on Printing, that they may 
inquire into the propriety of printing the mat- 
ter contained in that volume. 

The VICE PRESIDENT. The Senator from 
Vermont moves to refer the question of print- 
ing the thirty-four pages contained in the book 
communicated by the President to the Com- 
mittee on Printing, to ascertain the expediency 
of printing them. If there be no objection it 
will be so ordered. That order is made. 


WITHDRAWAL OF PAPERS. 


On motion of Mr. POMEROY, it was 


Ordered, That Thomas L. Bacon have leave to 
withdraw his petition and papers from the files of 
the Senate. 


EXECUTIVE SESSION. 

On motion of Mr. CAMERON, the Senate 
proceeded to the consideration of executive 
business. After one hour spent. in executive 
session, the doors were reopened. 

OHIO RIVER BRIDGES. 


The VICE PRESIDENT laid before the 
Senate a letter from the Secretary of War, 
communicating, in compliance with a resolu- 
tion of the Senate of the 15th instant, the final 
report of the board of engineers appointed 
under section five of act approved July 11, 
1870, to examine and report upon bridges 
across the Ohio river; which, on motion of 
Mr. Scorr, was ordered to lie upon the table 
and be printed. 

RECUSANT WITNESSES. 


The Sergeant-at-Arms (Hon. J. R. Frenca) 
appeared below the bar with the persons of Z. 
L. White and H. J. Ramsdell, and said: 

Mr. President, in obedience to the order of 
the Senate, I have arrested Z. L. White and 
H. J. Ramsdell, and now have them at the 
bar of the Senate. 

The VICE PRESIDENT. The Senate has 
heard the report of the Sergeant-at-Arms. 
What order shall be taken in the premises? 

Mr. CARPENTER. Mr. President, I offer 
a resolution, which I ask to have read. 

The resolution was read, as follows: 


Resolved, That Z. L. White, now in the custody of 
the Sergeant-at-Arms on an attachment for con- 
‘tempt in refusing co answer certain questions pro- 
pounded to him while he was being examined. as a 
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witness by a select committee of the Senate thereto 
duly authorized, be arraigned at the har of the Sen- 
ate, and that the President of the Senate propound 
to him the following interrogatory: 

1. “Whatexcuse have you for not answering the 
several interrogatories propounded to you by mem- 
pers of the special committee of theSenate, before 
which committee you were examined as a witness on 
the 15th day of May instant?” i 

2. Are you now ready to appear before said com- 
mittee and answer all proper questions that may be 
put to you by said committec?” 

And that he be required to answer the same, and 
that the Secretary of the Senate reduce bis answers 
to writing. And that said witness be first sworn by 
the Vice President; that the Vice President then 
propound to him the several interrogatories which 
were propounded to him by said committee, and 
which he refused to answer, as shown by the report 
of said.committee; and that the said witness be 
required to answer the same, and that the Secretary 
of the Senate reduce his answers to writing. 


Mr. CARPENTER. Mr. President, in view 
of the nature of this proceeding, and the fact 
that the doors are now open, and it is to be 
given to the country, I deem it due to the Sen- 
ate and the committee to make a brief state- 
ment of the present attitude of this proceeding. 

Mr. SUMNER, Mr. President, F would sug- 
gest that seats be provided for the persons. 

The VICE PRESIDENT. The Chair has 
just requested the Doorkeeper to give chairs to 
these persons at the bar during this debate. 

[Seats were provided for Mr. White and Mr. 
Ramsdell without the bar, near the main door 
of the Senate Chamber. ] . 

Mr. CARPENTER. Mr. President, it may 
be remarked in the first place that secrecy is 
one of the prerogatives of human nature, one 
of the essential conditions of success in all 
mundane affairs. Two individuals meet to 
negotiate a contract, Each thinks in secret 
within himself and communicates to the other 
only the results of his meditation, and so each 
deals with the other, concealing his thoughts, 
and expressing only his conclusions. When 
a negotiation is had between two corporate 
bodies, for instance, two railroad corporations, 
the directors of one company desiring to pur- 
chase another railroad, or obtain some satis- 
factory arrangement with another company, 
meet with closed doors, and after considera- 
tion and the discussion of various subjects, 
make their proposition to the other company, 
which in ‘turn sits in secret, and makes its 
counter-proposition, each communicating to 
the other not motives, but conclusions. 

In no other way could the ordinary business 
transactions of life be carried on; and any cor- 
poration, in the case supposed, which should 
discover that the doorkeeper of its board of 
directors had revealed to the members of the 
other board what had taken place in such 
secret conference would not only regard him 
as a dishonored man, but would instantly dis- 
miss him from its service, that being the only 
punishment it could inflict. 

In case of negotiations between two great 
and powerful nations, as between the United 
States and Great Britain, touching the rela- 
tions and involving the consequences of peace 
and war between forty million Americans 
on one side and the entire population of the 
British empire. on the other, every sensible 
man must know and feel that each party must 
meditate in secret within itself, and communi- 
cate to the other only the results of such med- 
itation. The negotiations tending to such an 
arrangement cannot be had in popular assem- 
blies, nor be carried on through the press. 

By the British constitation all diplomatic 
negotiations are carried on by the Crown, and, 
consequently, in secret. In this country this 
function is vested in the President and the 
Senate, and unless it is intended that in all 
negotiations between us and Great Britain our 
Government shall act at disadvantage, it is 
indispensable that secrecy should attend all 
consultations between the President and the 
Senate, and that nothing but the result of such 
conference should be communicated to Great 
Britain ; because a publication to. the people 
of this country. of the-proceedings and discus- 
sions of the Senate in executive session. is 


„secrecy ; but this rule shall not apply to treaties with 


equally a publication to the people and Gov- 
ernment of Great Britain. ; 
In framing the Constitution of the United 
States this fact was taken into account. In 
article one, section five, it is provided: 
“Bach House may determine the rules of its pro- 


ceedings, punish its members for disorderly behavior, 
and, with the concurrence of two thirds, expel a mem- 


er. 
“ Each House shall keep a journal of its proceed- 
ings, and frum time to time publish the same, except- 


ing such iparts as may in their judgment require 
secrecy.” 

Those parts of our Journal which, in out 
judgment, require secrecy it is as much our 
constitutional duty to withhold from publica- 
tion, as it is our duty to publish the residue. 

The Senate has adopted certain rules in 
pursuance of its constitutional powers and 
intended to answer this purpose... They are 
Rules 18, 89, 40, 41, and 50, which I ask the 
Sceretary to read. 

The Chief Clerk read as follows: 

“18. On a motion made and seconded to shut the 
doors of the Senate, on the discussion of any busi- 
ness which may, in the opinion of a Senator, require 
secrecy, the Presiding Officershall direct the gallery 
to be cleared; and during the discussion of such 
motion the doors shali remain shut.” 

“39, All confidential communications made by the 
President of the United States to the Senate shall 
be by the Senators and the officers of the Senate 
kept secret, and all treaties which may be laid be- 
fore the Senate, and all remarks and proceedings 
thereon, shall also be kept secret until the Senate 
shall, by their resolution, take off the injunction of 


Indian tribes, which shall be considered and acted 
upon in open Senate, unless the same shall be trans- 
mitted by the President to the Senate in confidence, 

‘40. All information or remarks concerning the 
character or qualifications of any person nominated 
by the President to office shall be kept a secret; but 
the fact that a nomination has been made shall not 
be regarded as a secret. ï 

“41, When acting on confidential or executive 
business the Senate shall be cleared of all persons 
except the Secretary of the Senate, the principal or 
Executive Clerk, the Sergeant-at-Arms and Door- 
keeper, the assistant doorkeeper, and such other 
officers as the Presiding Officer shall think necessary ; 
and all such officers shall be sworn to secrecy.” 

t50. Any Senator or officer of the Senate who 
shall disclose the secret or confidential business or 
proceedings of the Senate shail be liable, if a Sen- 
ator, to suffer expulsion from the body, and if an 
officer, to dismissal from the service of the Senate 
and to punishment for contempt.” 

Mr. CARPENTER. It is well known that 
subsequently to the assembling of the Senate 
in its present session the New York Tribune 
published a substantial copy of a treaty re- 
cently negotiated between this country and 
Great Britain. This publication was made in 
utter and flagrant disregard of the policy of 
this Government and the rules of the Senate 
upon that subject. made in pursuance of the 
Constitution in that behalf. It thereupon 
became the duty of the Senate to investigate 
the manner in which such publication had | 
been made. | 
_ The power of the Senate in regard to such 
investigation is undoubted in a twofold aspect. 
In the first place, the Senate may inquire how, 
when, in what manner, and under what cir- 
cumstances, and by whom such publication 
was made, for the purpose of dealing with any 
offending Senator, if any has offended, or with 
any Officer of the Senate who has been delin- 
quent; and, apart from the purpose of punish- 
ment, the Senate has the undoubted right, 
which is inherent in every legislative body, to 
investigate any matter or thing which may call 
for legislation, to investigate the conduct of the 
officers of any department of the Government, 
to determine whether any legislation be neces- 
sary to prevent similar misconduct in the future. 

The power of the Senate being full and 
ample, we are informed by the report of the 
committee, from which the seal of secrecy has 
been removed, that on the 12th day of May, 
1871, the Senate adopted the following resolu- 
tion: 

“Resolved; That a select committee of five Sena- 
tors be appointed by the Chair, who shall investigate 
how and by whom the treaty known as the treaty 
of Washington and other recent proceedings of the 
Senate in executive session were made public, and 


It will be seen, Mr, President, that the res- 
olution is very broad, directing the committee 
not merely to investigate the conduct of Sen- 
ators and officers of the Senate in this partic- 
ular, but to inquire into a fact, namely, how 
and by whom the treaty was made public. 

As I have said, the power of the Senate to 
institute this inquiry may be rested upon either 
of two grounds: first, as a foundation for- dis- 
ciplining its own offending members ; or, sec- 
ond, with a view to the enactment of such laws 
as may be necessary to restrain the officers and 
clerks of the State Department from publish- 
ing any paper or other secret resting in that 


office. 

My friend from New York [Mr. Conxuine] 
also suggests that the Public Printer is elected 
byus. If through himor any employé of his, 
or through any mismanagement in that office, 
this confidence has been divulged, we ought to 
deal with them, or at all events we might be 
called upon to pass laws which would punish 
any such improper conduct in that depart- 
ment hereafter. And, as my friend also sug- 
gests, they ought to be exonerated if they 
have not been guilty. 

This investigation is, therefore, not only 
within the clear power of the Senate, but is 
dictated by the propriety of the case, and the 
desire to vindicate: those Senators who are 
innocent—and I hope they all are—and to 
punish those who are guilty of any irregularity, 
if such there are; and so of the officers of 
the Senate, and so of the Public Printer and 
his employés; and to lay a foundation, if itis 
necessary, to pass laws which may regulate 
such transactions hereafter in the State Depart- 
ment, or more extensively, if it shall be found 
necessary. 

There are two acts of Congress material to 
this inquiry, and I will ask the Secretary to 
read, first, the act of Congress found in the 
eleventh volume of the Statutes-at-Large, 
page 155, an act in three sections. 

The Chief Clerk read as follows: 


“An Act more effectually to enforce the attendance 
of witnesses on the- summons of either House of 
Congress, and to compel them to discover’ testi- 
mony. 


“ Be it enacted by the Senate and House of Represent- 
atives of the United States of America. in Congress 
assembled, That any person summoned as a witness 
by the authority of either House of Congress to give 
testimony or to produce papers upon any matter be- 
fore either House, or any committee of either House 
of Congress, who shall willfully make default, or who, 
appearing, shall refuse to answer any question 
pertinent to the matter of inquiry in consideration 
before the House or committee by which he shall be 
examined, shall, in addition to the pains and pen- 
alties now existing, be liable to indictment as and 
for a misdemeanor, in any court of the United 
States having jurisdiction thoreof, and on convie- 
tion, shall pay a fine not exceeding $1,000 and not 
less than $100, and sufer imprisonment in the com- 
mon jail not less than one month nor more than 
twelve months. : 

“Suc. 2. And be it further enacted, That no person 
examined and testifying before either House of 
Congress, or-any committee of either House, shail 
be held to answer criminally in any court of justice, 
or subject to any penalty or forfeiture for any fact or 
act touching which he shall be required to testify 
before either House of Congress or any committee 
of either House as to which he shall have testified 
whether before or after the date of this act, and that 
no statement made or paper produced by any wit- 
ness before either House of Congress, or before any 

-committee of either House, shall be competent testi- 

mony in any criminal proceeding against ‘such wit- 
ness in any court of justice; and no witness shall 
hereafter be allowed to réfuse to testify to any fact 
or to produce any paper touching which he shall be 
examined by either House of Congress, or any com- 
mittee of either House, for the reason that his testi- 
mony touching such fact or the production of such 
paper may tend to disgrace him or otherwise render 
him infamous: Provided, That nothing in this ‘act 
shall he construed to exempt any witnessfrom prose- 
cution and punishment for perjury committed by 
him in testifying as aforesaid. 

*Spc.3. And be it further enacted, That when awit- 
ness shall fail to testify, as provided in the previous 
sections of this.act, and the facts shall be reported 
tothe House, it shail be the duty of the Speaker of 
tbe House or the President of the Senate to certify 
the fact under the seal of the House or Senate to the 
district attorney for the District of Columbia, whose 
duty it shall be to bring the matter before the grand 
jury for. their action. 

“Approved January 24, 1857.” 


that said committee have power to send for persons 
and papers.” A yeas Pe 


[> Mr: GARPENTER. .-The-second section of 
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that act was amended by the act of January 24, 
1862, which I will ask the Secretary to read. 
The Chief Clerk read as follows: 


“An Act amending the provisions of thesecond sec- 
tion of the act of January 24,1857, enforcing the 
attendance of witnesses before committees of either 
House of Congress. i 
** Be it enacted by the Senate and House of Repre- 

sentatives of the United States of America in Congress 

assembled, That the provisions of the second section 
of the act entitled ‘Anact more effectually to enforce 
theattendance of witnesses on the summons of either 

House of Congress, and to compel them to discover 

testimony,’ approved January 24, 1857, be amended, 

altered, and repealed, so as to read as follows: that 
the testimony of a witness examined and testifying 
before either House of Congress, or any committee of 
either House of Congress, shall not be used as evi- 
dence in any criminal proceeding against such wit- 
ness in any court of justice: Provided however, That 
no official paper or record, produced by such witness 
on such examination, shall be held or taken to be 
ineluded within the privilege of said evidence so to 
protect such witness from any criminal proceeding 
asaforesaids; and no witnessshall hereafter be allowed 
to refuse to testify to any fact, or to produce any 
paper touching which he shail be examined by either 

Houseof Congress, or any committee of either House, 

for the reason that his testimony touching such fact, 

. or the production of such paper, may tend to dis- 

grace him or otherwise render him infamous: Pro- 

vided, That nothing in this act shall be construed to 
exempt any witness from prosecution and. punish- 
ment for perjury committed by him in testifying as 
aforesaid. 

“Approved January 24, 1862. 


Mr. CARPENTER. These statutes being 
in force, and this committee proceeding under 
the resolution which I have read, Mr. Z. L.. 
White, whose case isnow under consideration, 
having been subpenaed, appeared before the 
committee, and having been duly sworn by the 
chairman, was examined in relation to the 
matters included in this resolution. The par- 
ticulars of his examination are sufficiently 
though briefly stated in the report of the com- 
mittee, which I wili ask the Secretary to read. 

The Chief Clerk read as follows: 


In pursuance of said resolution the said commit- 
tee met in the Capitol on the 15th day of May, A. D, 
1871, at seven o'clock p. m., and one Z. L. White, 
who had been duly subpenaed as a witness to appear 
before said committee, then and there appeared and 
submitted to be examined as a witness, and wasduly 
sworn by the chairman of said committee. He was 
shown a copy of the Tribune, a newspaper printed 
in the city of New York, of the date May il, 1871. 
He stated that he was acorrespondent of that paper, 
and that what purports to beacopy of thesaid treaty 
in said paper was transmitted by him to said paper 
for publication on the night of Wednesday, May 10, 
1871; that the same was transmitted to said paper 
from the city of Washington by telegraph; that he 
obtained the copy which he so.transmitted at about 
ten o'clock in the evening of May 10, 1871, The wit- 
ness was then asked, but refused to state, when, 
where, and from whom heobtained said copy, which 
ho transmitted as aforesaid, resting his said refusal, 
not upon inability on his part to answer said ques- 
tion, but upon the ground that he was under honor- 
ary obligation not to answer the same. 

` The witness was then directed to retire, and after 
consultation your committee, being unanimously of 
opinion that the questions which he had refused to 
answer were proper questions, and that the witness. 
was under obligation to answer the same, the said 
witness.was recalled, and having been informed by 
the chairman of the opinion of the committee, and 
admonished that it was his duty to answer, the chair- 
man of the committee asked the said witness this 
question: z : 

“From whom did you obtain the printed copy of 
what purports to be the treaty spoken of by you, 
which you transmitted to the New York Tribune, 
and which you have stated you received and trans- 
mitted at about ten o’clock p.m. of Wednesday, May 
10; 1871?” an 

This question the said witness refused to answer, 
and stated that he refused, not because he was un- 
able to answer it, but on account of his professional 
honor, and stated that by his ** professional honor” 
he meant that whenever he received any item of 
news, unless hehad the permission of the gentleman 
or person who furnished it tp him, he‘considered it 
an honorable thing that he should not divulge the 
sourco of such news, and. gave no other reason for 
his refusal. Said witness White also testified that 
he came to said examination with a fixed purpose 
not to divulge the source from which he obtained 
the treaty. 

Mr. CARPENTER. Mr. President, having 
shown the power of the Senate to institute this 
investigation, the pending resolution. which 
commands the witness to answer the questions 
put to him by the committee, and which ques- 
tions are conceded to be. pertinent, must be 
adopted, unless the ground upon which the 
witness rests his refusal to answer be a valid 
one.” ‘By the common law a witness may refuse 


propose to undertake for it the contract. 


to answer any question ina judicial proceeding 
where his answer would: criminate himself, 
and, according to some authorities, where his 
answer would disgrace him and render him 
infamous. But in view of the importance of 
legislative investigations, and because the rights 
of an individual must yield when they conflict 
with the rights of the public, the act of Con- 
gress has provided that a witness called before 
a committee of either House of Congress shall 
not interpose this privilege, but that he shall 
answer any question, though the answer may 
tend ‘to disgrace him or render him infa- 
mous; ” the act providing, however, that such 
testimony. shall not be used in any criminal 
prosecution against him. In other words, the 
act of Congress deprives a witness in such case 
of all privileges secured to him by the common 
law, and compels him to answer every perti- 
nent question without regard to the effect of 
his answer upon his own reputation. , 

The pretense upon which the witness refused 
to answer the questions put to him by the com- 
mittee is that being a correspondent of a pub- 
lic newspaper, and having received a com- 
munication in confidence, he is not at liberty 
to disclose it. The consequence of this prop- 
osition is that the privilege of a newspaper 
correspondent overrides the Constitution of 
the United States and the acts of Congress 
passed in. pursuance thereof, which by the 
Constitution itself are declared to be the 
supreme law of the land. 

‘The Senate has but two courses to pursue. 
It ‘must either go forward and compel obe- 
dience to its order by such proceedings as may 
be necessary to accomplish that purpose, or 
it must confess that it lacks the courage to 
enforce its own rules and compel obedience 
to the acts of Congress upon the subject. 

It will be observed that by the act of Con- 
gress which has been read Mr. White’s refusal 
to answer the questions put to him by the 
committee is a misdemeanor punishable by 
fine of from one hundred to one thousand dol- 
lars, and imprisonment from one to twelve 
months, in the discretion of the court. Itis a 
well-settled principle of law that in cases of 
misdemeanor the distinction which exists in 
cases of treason and felony between principal 
and accessory does not obtain. Every one 
who counsels another to commit a misde- 
meanor; every one who employs another to 
commit a misdemeanor, or renders him aid 
and comfort in committing it; every one who 
promises another in case he shall commit a 
misdemeanor to pay him double wages while 
suffering punishment for his offense, commits 
a misdemeanor himself, and is amenable to 
punishment as a principal. -In view of this 
undoubted principle of the law it is refreshing 
to read an editorial in the New York Tribune 
of yesterday which is addressed ex cathedra 
from the sanctum of the editor to the Senate 
of the United States, to which every Senator 
is expected to give heed. 

The Chief Clerk read as follows from the 
New York Tribune of May 16, 1871: 

“ Information for the Senate.—The bonorablo Sena- 
tors whoso solemn discussion as to whether. the pub- 
lic should be permitted to know the details of the 
most important State document we have had in 
recent times was cut short by the Tribune’s publica- 
tion of the document in full, have been laboring over 
the problem of how the Tribune did it. They were 
yesterday promptly and cheerfully informed that no 
Senator or officer of the Senate had communicated it, 
and at that precise point their information stopped. 
They consulted and threatened, but gotnothiug more. 
We can impart to them a scoret. They will get noth- 
ing more. They may attempt the absurdity of extort- 
ing answers concerning points involving neither any 
Senatornor any officer of the Senate, bu they willbe 
steadfastly met with point-blank retusal to answer. 
They can imprisou our correspondents in Washing- 
ton, in which case we shall simply double their sal- 
aries during the term of imprisonment, and fill their 
places with others atleast as active. | i 

“The Senate may as well learn one thing, without 
farther making itself ridiculous by impotent fault- 
finding about a publication which the whole country 
approves. Itis not our business to keep the secrets 
of the Government, butto publish the news. Ifthe 


Government can’t keep its own secrets, we do not 
There does 


| 


not live in ‘Washington tho officer, high or low, who 
can honestly say the Tribune ever-reccived from him 
in confidence any. document or verbal or written 
statement of any sort which it betrayed; and no 
man better knows this fact than ‘the head of the 
Department most affected by our publication of the. 
treaty of Washington. But when news comes to 
us, and no public interest seems to us imporilod, © 
we print it. If public officers or others cannot keep 
their seerets from becoming news, we are very likely ; 
to be the first to. print what every newspaper in the 
United Stutes is clutching to get, and every Senator | 
and Department officer as eager to buy. Tho Senate 
has it in its power still further to advortise this pro+ 
pensity of ours—that is all. And so, gentlemon, we 
wish you joy of your task!” 

Mr. CARPENTER. Mr. President, the peo- 
ple of the United States are sovereign, and 
to their will every department and officer of 
the Government must yield obedience. But 
the question remains, how is that will to be 
ascertained? From the Constitution of the 
United States and the laws passed. in purgu- 
ance thereof, or from the editorials ofthe New 
York Tribune? If we consult the Constitu- 
tion and laws we learn that the people desire 
that a treaty, while underconsideration by this 
Government, shall remain secret; If we con- 
sult the Tribune we learn exactly the reverse... 
Now, sir, what is the rule and chart of our 
conduct? The Constitution and laws, or the 
New York Tribune? Are we sworn to sup- 
port the Constitution or to obey the Tribune? 
Now, sir, I did not request the reading of this 
article for the purpose of making it the founda- 
tion of any attack upon the press; nor is this 
proceeding an attack upon the press. : 

The Senate being of opinion thata wrong. 
has been committed by the publication of this 
treaty, determines that an investigation ought 
to be had to ascertain the guilty parties, and 
it orders a committee to make that investiga- 
tion. But the correspondents of the New 
York Tribune determine that it ought not to 
be made; and more, that it shall not be made. 
The Senate stands to-day face to face with 
Z. L. White upon this question. The Senate 
says there shall be an investigation. Mr. White, 
backed by his principals, says there shall not 
be. He says, ‘'I know the fact you desire to 
learn, but I will not state it. True,’’ he says, 
“the act of Congress compels me, bat I will 
disregard the act and defy your authority.” 
His principal pronounces the proceedings of 
the Senate to be ridiculous, and promises 
double wages to its correspondent while he 
shall suffer imprisonment for his disobedience 
to the law; and, snapping his fingers in the 
face of the Senate, he wishes it joy in its vain 
attempt to enforce the law against a corres- 
pondent of the New York Tribune. 

It has been said that in England the press 
is the fourth estate of the realm. . Sir, if this 
Senate, in the face of these facts, at the dic- 
tation of this paper, is to stop these proceed- 
ings, then in this country the press is the first 
and the only estate of the Republic; your 
Constitution, your laws, the rules of your body. 
are of no use longer, and never need be con- 
sulted. When a man is to fix his duty in any 
relation of life he does not look to the Con- 
stitution, nor the laws, nor the rules of . this 
body ; but he looks to the editorials of the New 
York Tribune, and what the Tribune says be 
follows; and if .you attempt to enforce the 
laws the Tribune wishes you joy-of the effort! 

Now, Mr. President, I have very little more 
to say on this subject; but it seems to me, 
and I have no doubt it is the opinion of every 
Senator present, that no matter what unpleas- 
ant consequesces may come of this transaction 
to this man White, whether he may have the 
pleasure of languishing in prison at double 
salary or not, and whether he shall stay there 
two weeks or forty years, if his life shall be 
lengthened to that extent, is of. small conse- 
quence compared with the obligation iaid upon 
us by our oaths to execute this duty imposed by 
the Constitation and the laws of the country. 

If this resolution shall be passed, and he 
shall still be contumacious, the Senate will 
undoubtedly order him to the common jail. 
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The imprisonment will be an imprisonment 
with the key of the jail in his own pocket. . He 
can be released by doing his duty before break- 
fast any pleasant morning, or he can stay there 
as long as he lives; and as every American 
citizen has a right to determine for himself 
what his conduct shall be, if Mr. White, with 
the key in-his pocket, shall determine to remain 
forty years in the common jail and ‘draw his 
promised double salary, there is no power on 
earth that ought to interfere. 

Sir, there is especial. occasion now, consid: 
ering the distracted state of the country, con- 
sidering: the combinations that exist in some 
parts of this Republic to break down the laws, 
if not to overturn the Government, combina- 
tions in secret by vast numbers, who meet by 
eandle-light and swear upon the Evangelists 
of Christ not to reveal the secrets of their con- 
federates, not to testify against their associates 
in crime, to stand by them and adhere to them 
under all circumstances, and when, in view of 
this fact, we have committed the Army and 
Navy to the President, to be used for the pur: 
pose of dissolving these combinations, to find 
ourselves confronted here in the city of Wash- 
ington by men, no matter how high they may 
be, no matter how learned they may be, no 
matter how necessary to the economy of our 
policy they may be, yet men combining to- 
gether and telling you in advance that they 
come to your investigations with a determina- 
tion to defy your authority and to defy the 
law! 

Why, sir, disobedienceto the law is a crime. 
It matters not whether the criminal be a 
Senator, a lawyer, a clergyman, a doctor, an 
editor, a Ku Klux, a gambler,.a smuggler—no 
matter what he may be, no matter how high, 
no matter how debased, the offense is the 
violation of law. Anda combination to defy 
the law and to obstruct the course of justice 
and to arrest an authorized, constitutional 
legal investigation, is a high crime, a crime 
that strikes not at one life only, but strikes 
at the life of the State. And if you recog- 
nize the pretense of this witness, and quail now 
before Mr. White who says you shall not in- 
vestigate this matter, I wonder how much these 
innumerable Ku Klux that we have heard so 
much about and believed so. much about and 
know so much about will be terrified by acts 
of Congress. 

It is possible that under the present course 
of legislation these confederated and oath- 
bound criminals of the South might have a 
little. more confidence that the President of 
the United States would do his duty, and, 
having the military arm of the Government, 
might strike a blow they would feel. But, 
sir, what encouragement do we give him in 
enforcing the law, and, as far as our example 

oes, what lesson do we teach to offenders? 

o, Mr. President, this is a Government of 
laws, not of men. The President of the Uni- 
ted States and every man in authority under 
him, civil and military, every individual in the 
land, the most illustrious sage or statesman as 
well as the humblest and poorest individual, 
is bound by one rule, the law; and when we 
depart from that rule we strike a blow at the 
foundations of our Government, we strike a 
blow at human liberty secured by law. No, 
Mr. President, we must do our duty; pass 
this resolution and compel that man to obey. 
There is not only profit to all, but there is 
great dignity to him in obedience. He must 
obey. Having come face to fice with the 
Constitution and laws of his country, they and 
he being opposed directly, he must yield, for 
they cannot. 

Mr. FENTON. Mr. President, first allow 
me to ask for the reading of the resolution. 

The Chief Clerk again read the resolution 
submitted by Mr. CARPENTER. 

_ Mr. FENTON. - Mr. President, I do not 
like this resolution very well, and am not cer- 
tain that I shall-sapport it. -Iwill send to the 
Clerk’s desk a substitute which I propose; and 


which I shall very cheerfully vote for, and 
which I am led to hope will meet the approval 
of a majority of Senators.. It certainly will 
answer. sufficiently, in my. judgment, all the 
purposes of this investigation so. far as the 
Senate are concerned. 1. move tọ. strike out 
all after the. word ‘‘ resolved ’’ and insert: 


That the President of the Senate. be directed to 
propound to Z. L. White and J. Ramsdell, now 
atthe bar of the Senate, the following interrogatory : 

“ Did you receive the copy of the treaty of Wash- 
ington, which. you have sworn you telegraphed to 
the New York Tribune, from any Senator of the 
United States, the clerk or secretary of any Senator, 


or any member of the family of any Senator, or from: 


any officer or employé of the Senate or any member 
of the family thereof?” ` 

And the said White and Ramsdell be directed to 
return an answer under oathin writing to this inter- 
rogatory. 


The VICE PRESIDENT. : The question is 
on the amendment offered by the Senator from 
New York. . 

Mr. WILSON. . Mr. President, I propose to 
vote for this amendment, and I shall so vote 
because I believe that is as far as we ought to 
go in the matter. In the first place, I think 
this case has been much exaggerated. Itis a 
well-known fact that all the main features of 
this.treaty were sent out to the country, as it 
is understood, hy the. Department. of State. 
It is well known that the President of the Uni- 
ted States and the Secretary. of State desired 


the prompt, publication of the treaty, and there- 


gan be no doubt that.a majority of the Senate 
were in favor of its publication. And, gir, the 
whole country wanted to see the treaty. Every- 
body wanted to read it. Probably the interest 
of the people was excited by what had been 
published, for the substantial parts of it had 
been published in advance of the meeting of 
the Senate. . 

Sir, I believe it is the duty of Senators and 
of the officers of the Senate to keep the secrets 
of the Senate of the United States, and I think 
it.is our duty to enforce that. much, and I will 
go as far as anybody else in enforcing it; but 
I hold that it is the duty of the press of the 
United States to give the people of this coun- 
try intelligence in regard to all the acts of the 
Government. ‘The free press of the country 
has the. right to go into every Department 


of this Government to obtain all the informa- -|| 


tion it can obtain and spread that information 
before the people of the country. The press 
is under no obligation whatever to keep the 
secrets of the Senate ; none to keep the secrets 
of the Executive Chamber, of the Cabinet, or 
of any other branch of this Government.. It 
is the business of the free press of the United 
States to. gather up information anywhere and 
everywhere and spread it before the country. 
In time of war the Government comes down 
and lays its hand and stops this. Nobody 
a to that. I:did it during the last rebel- 
ion, 

The law has been read here to-day. We all 
know that law was never. passed to reach a 
case of this kind. It may be used for this 
case ; but it was passed to reach investigations 
of corruptions connected with the Government 
and to.make men testify as to such matters. 
It was never passed for the purpose of reach- 
ing the case of the press publishing what we 
in the Senate or those in the Cabinet or any- 
body in the service of the country. chose to 
consider matters of secrecy. And, sir, I do 
not think it right, I do not think it proper to 
apply to the press or the agents of the press 
that kind of argument as though they had done 
something that was dishonorable or disgrace- 
ful. I do uot see it. 

Now, sir." think we should vindicate this 
Senate, vindicate the. officers of the Senate, 
vindicate those covered by the rules of the 
body ; and when we have gone so far as that, 


I think we had better stop. Itis a well-known’ 


fact that with the press, not only in our coun- 
try, but in all countries where: there is any 
freedom of the press at all, it is a matter of 


honor, a matter, as they regard it, of duty, to: 


keep their own secrets with respect to their 


own business, and I do not believe we ought 
to earry on this. contest to the extent that it 
is now proposed. to: do by this resolution, I 
think. we ought to adopt this amendment, and 
insist upon:it, in relation to the gentlemen who 
are now brought to the bar of the Senate, for 
we all know that they are gentlemen, and I 
am not aware that they have done anything on 
this occasion that the entire press of the coun- 
try would not have done. They are not bound 
to keep. any secrets of ours, as we all know; 
and I am surprised to hear gentlemen talk as 
though they were under a moral obligation in 
this regard. They.are under none whatever, 
If. we pass the resolution in the amended form 
proposed, and they refuse to answer the proper 
questions under this amendment, then let us 
deal with them. If they answer properly the 
Senate is vindicated, in my judgment, its offi- 
cers. are vindicated, and I think that is as far 
as it is necessary for us.to go in the matter, 
Mr. MORTON. | Mr. President, I shall sup- 
port the substitute offered by the Senator from 
New York. I believe these gentlemien ought 
to be required to answer fully as to the con- 
nection of any Senator or officer of the Sen- 
ate with the publication of this treaty ; but 
whether they should be required to answer 
outside of that, is at least a doubtful question. 


| This document was not exclusively a Senate 


document, It belongs to the British Govern- 
ment as well as to ours; it belongs to the 
executive department as well as to the Senate, 
If this document had been published by the 
Secretary of State or by the President, will it 
be pretended that we should have any jurisdic- 
tion over the matter? Orifit had been stolen 
from the office of the Secretary of State, should 
we have any jurisdiction to punish the crim- 
inal? 

Now, sir, what is the extent of our jurisdic- 


| tion under the rule asread by the Senator from 


Wisconsin, and I will refer to it: 

“*39, All confidential communications made by the 
President of the United States to the Senate shail be 
by the Senators and the officers of the Senate kept | 
secret, and all treaties which may be laid before the 
Senate, and all ‘remarks and proceedings thereon, 
shall also be kept secret, until the Senate shall, by 
their resolution, take off the injunction of secrecy.’” 

These confidential communications shall be 
kept secret by the Senators and officers of the 
Senate. Have we any power to protect secrecy 
beyond Senators and officers of the Senate? 
These documents must be kept secret so far as 
we are concerned; but if they are made public 
by persons not connected with the Senate, we 
are not responsible for it, nor have we any 
jurisdiction to punish it. Inthe present case, 
if these gentlemen shall answer fully and to 
the satisfaction of the Senate that this treaty 
was not made public by any Senator, directly 
or indirectly, or by the clerk of any Senator, 
or by the clerk of a committee, or by any offi- 
cer of the Senate, we shall have done our duty 
under this rule. We are not required to go 
and hunt up the author of any publication who 
isin nowise connected with the Senate. 

Mr. THURMAN. I wish to call the atten- 
tion of my friend to the fact that he is violating 
the rule of the Senate himself when he assumes 
that the publication in question is a true copy 
of the treaty. [Laughter: ] 

Mr. MORTON. Well, Mr. President, I sup- 
pose the Senator from Wisconsin assumed that 
In proposing to-have these gentlemen called 
upon to answer.. I suppose this whole proceed- 
ing is based upon that assumption. 

Mr. THURMAN. Itis based on the ground 
that they have refused to answer questions put 
to them by the committee. 

Mr. MORTON. But if itwasa forged treaty, 
if it was the publication of something that had 
never been made‘by this commission, this would 
be mere child’s play. : But I have made no 
assumption- on this subject in any remarks I 
have made beyond a mere application of this 
rule and an answer to the argument that has 


| been made. : 


It was further argued by the Senator from 
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Wisconsin that the Senate had the power to 
investigate the question as to who exposed 
this treaty outside of the Senate‘or its officers, 
upon the ground that it might be with a view 
to the passage of a law on that sabject which 
might be necessary. f 

Mr. President, tbat is not of the substance 
of this proceeding. This proceeding was not 
gotten up with a view to that, as I understand ; 
and if gentlemen are compelled to put this 
proceeding upon that basis, it seems to me it 
is far-fetched and there is no occasion for it. 
We have the power'to punish for a contempt, 
but there is no necessity for this Senate exert- 
ing the extreme power that a court might do. 
Tt is not even necessary for us to exert all the 
power that we have. A substantial exercise 
of it is all that is required by reason or by 
justice; and if these men shall answer so as 
to satisfy the Senate reasonably that this doc- 
ument did not come through a Senator or an 
officer of the Senate, we have accomplished 
all that we have reasonably a right to accom- 
plish in this matter; there is no necessity for 
going further, and perhaps there is no good 
to be done by going any further. 


Suppose we shall trace this now to some 


officer of a Department, to some one belong: 
ing to some other branch of the Government, 
what can we do? We have got to stop right 
there. We shall have the information, but we 
can have no possible use of it unless it may 
be, forsooth, to enact a law. That is a thing 
we are not contemplating. It was not started 
for that purpose ; -but the object is to find out 
whether the thirty-ninth rule of the Senate 
has been violated ; whether any member of the 
Senate, or any officer of the Senate, has directly 
or indirectly or willfully contributed to the 
publication of this treaty; and if these gentle- 
men: shall answer fully upon that subject I 
think we ought to stop right there. If they 
do not, then I think we ought to go farther. 
{ think that we should require them to answer 
satisfactorily upon that subject; but when they 
shall do that, L think we ought to stop, and 
there is neither, reason nor propriety nor 
expediency in going farther. 

Mr. COLE. I would ask the Senator from 
Indiana if the result of his position would not 
be that we should ‘probably fall into a difficulty 
like this: a man may not know-that the per- 
gon from whom he received the treaty was in 
any way connected with the Senate, or with 
any member of the body; he may not ‘be 
aware of that fact, and yet the fact may exist. 
It has been stated that the Publie Printer is 
elected by this body, aud is, in fact, therefore, 
an officer of this body; and persons connected 
with his department may be persons obnox- 
ious to the rule laid down in the substitute 
without the party now before us knowing it, 
and he would answer that he did not know 
that the person from whom he received the 
treaty was a member of the body or a person 
who would come under the definitions in the 
amendment proposed. 


Mr. MORTON. Well, Mr. President, I take } 


it that all our proceedings should be reason- 
able. If there be any ground to believe from 
the testimony of these men that this document 
came from a Senator or an officer of the Senate 
they should answer, and we should go further 
and push the investigation to final results, if 
possible; but if there is no reason to believe 
that, if there is no reasonable ground to base 
that supposition on, 
Mr, President, there are abuses in the press, 
and there are some great ones. There are 
some things against which there is a strong 
public opinion, the defamation of personal 
character, foul abuse of men, and especially 
gf public men; false, malicious, without reason- 
able cause or foundation. ‘These things abound 
too much, and we all recognize that fact; but 
the publication of true information cannot be 
put down as among the abuses of the press. 
Mr, THURMAN. Mr. President, this is.a 
subject. of delicacy, as.every one must adimit. 


I think it ought to stop. | 


There is dangér that any course we may take 
may turn out to be the wrong one. ‘There is 
certainly a strong feeling to vindicate the dig- 
nity of the Senate, or as it is more correct to 
say, the rights and powers of the Senate ; and 
that is a consideration which no one: ought to 
lose sight of. There is also danger of our 
taking a severe course, influenced by our feel- 
ings, a course contrary to the true idea upon 
which this proceeding should rest. 

Now, sir, the Senate will makea very great 
mistake if it supposes that the question now 
before it is a question about the publication 
of the treaty alone, that it isa question whether 
we shall punish somebody for publishing the 
treaty, : That is not the question before the 
Senate at all. I agree with the Senator from 
Massachusetts [Mr. Witson] that, so far as I 
know, there is no law which would enable us 
to punish any one for publishing a copy of this 
treaty, obtained from the Department of State 
before it was communicated to the Senate. 
Whether we could punish a person for pub- 
lishing a treaty that had been communicated 
to the Senate and which the Senate had re- 
solved to consider in secret session is another 
question, about which it is not necessary to 
express any opinion. 

But the present proceeding is nota proceed- 
ing to punish the editors of the New York 
Tribune or the correspondents of the New 
York Tribune for publishing that treaty. The 
persons at the bar did not publish the treaty, 
‘The most that can be said of them is that they 
transmitted it to the editor of the New York 
Tribune. They did nothing more in that than 
did the operators in the offices of the telegraph 
company. The latter did more even than these 
persons, or, at any rate, quite as much, The 
person who is responsible for the publication is 
the managing editor of that newspaper; and 
if you are to go to work to punish any one 
for giving the treaty to the public he is the man 
you should attend to. And now when Tam 
speaking of ‘‘the treaty” I am assuming that 
the paper called the treaty is it. I do not say 
that it is the treaty at all, but I speak of the 
paper which purports to be the treaty ; and 
I say that if you are to punish any one for | 
publishing that you must go to the man who 
did make the publication, and that was the 
managing editor of that paper. 

But the question that is before us is whether 
these gentlemen who are now at the bar of the 
Senate shall be punished fora contempt. That 
is the question, and it is the whole question so 
far as the immediate issue before the Senate 
is presented, whether they shall be punished 
for a contempt. Well, sir, the first point is, 
are they in contempt? About that there can 
be no two opinions. A question has been put 
to them by a committee properly constituted, | 
a proper question, and they have refused to 
auswer; and that that is a contempt every 
lawyer knows, every man of common sense 
knows. 1 think they ought to have answered 
the question. I cannot agree that they could 
shield themselves from answering that ques- 
tion under the privilege they set up. They 
could uot do it in acourt of justice at com- 
mou law, for their refusal to answer does not 
come within any privilege known to witnesses. 
They certainly cannot do itbeforea committee 
of the Senate when we have a statute, which 
was read here this morning, which in express 
terms declares that they shall have no priv- 
jlege of any kind whatsoever that shall prevent 
them from answering questions. 

These being my views, it might be supposed 
that I would feel bound to vote for this reso- 
lution that has been offered by the Senator 
from Wisconsin; ‘but I am compelled to say 
that, upon principle, I do not feel that I am 
so bound. Whatever may have been the Jaw 
of the courts in regard to punishing for con- # 
tempts, or whatever may be the law of tbe 
Senate in regard to the power to punish for 


éontempts, I am perfectly well satisfied in my 
own mind that since the enactment of the’ 


statute that makes itan indictable offense for 
a witness to refuse to answer proper questions 
when put to him by.the Senate or one of its 
committees, we can no longer exercise- the 
ney power of punishing for. a con- 
empt. : 

This proceeding, therefore, to put these per- 
sons in prison must nöt be regarded ås punish- 
ment. If it is to be regarded as punishment, 
then upon any fair and honest interpretation 
of the Constitution of the United States the 
punishment that we inflict would bar an indict- 
ment in the district court, for the Constitution 
in plain terms says that no person shall be 
twice put in jeopardy for the same offense. 
And although it may be said that herea man is 
not put in jeopardy twice for thesame offense, 
that we punish him for the contempt of the 
Senate and the court punishes him under the 
statute for refusing to answer the question 
that is put to him, that is mere sophistry ; the 
offense is precisely the same thing. What con- 
stitutes the contempt of the Senate? The 
refusal to answer the question. What consti- 
tutes the indictable offense? The refusal: to 
answer the question. Itis mere sophistry to 
say that these are two distinct offenses, that 
the Senate can punish for the contempt and 
that the court can punish, too. 

Mr. HOWE. Will the Senator allow me to 
ask him a question? 

Mr. THURMAN. | Certainly. 

Mr. HOWE. I ask the Senator whether it 
is not rather early, according to his notions 
of practice, to interpose the plea of autrefois 
convict ? 

Mr. THURMAN. Not in view of the rea- 
sons I am going to give for my vote. If this 
statute were not on the statute-book,and if we 
were proceeding to punish for a contempt, that 
would be one thing, and then we might feel 
bound to vote for this resolution to punish for 
the contempt or for some resolution that: is 
to follow it inflicting punishment for the con- 
tempt; but inasmuch as the Congress of the 
United States has enacted a statute making 
this very refusal of these parties an indictable 
offense, the question is, whether we are not 
bound by any proper mode of proceeding to 
remit these parties to the court to which we 
have given jurisdiction over the offense, and 
not undertake to punish them ourselves: 

Mr. CARPENTER. Will my friend allow 
me to ask him a question? 

Mr. THURMAN. Certainly. 

Mr. CARPENTER. The statute referred 
to by the Senator from Ohio in words provides 
that that trial and punishment provided for in 
that first section shall be ‘‘in addition to the 
pains and penalties now existing.’ It is, 
therefore, apparent on the face.of the statute 
that it was not the intention of that statute to 
take away from ‘this body the power to do any- 
thing it conld have done in such a case as this 
if that statute had not been passed. Now, if 
I were to concede (which I do: not) that our 
proeseding here was in the nature of punish- 
ment and would bar punishment under an 
indictment and trial before a jury, that. would 
be no answer, because the statute on its face 
shows that Congress did not intend to take 
away our power, that they intended that the 
power conferred upon the courts should be in 
addition toours; and if that is unconstitutional, 
that simply falls to the ground. 

Mr. THURMAN. Mr. President, it will not 
do to’ interpret these words in the statute to 
which the Senator from Wisconsin has re- 
ferred in the way he interprets them; that is 
to say, to interpret them’ in this way, that it 
is intended by that statute that the Senate 
may punish for a contempt, and that in addi- 
tion to that the courts may also punish upon 
an indictment. That would present a novel 
apectacle indeed of a state of the law in which 
a man could be indicted in one court and have 
punishment meted out to him, and it be also 
provided that another tribunal might add to 
that punishment without aii indictment before 
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it. That will not do. The meaning of those 
words I take to be this: that the act shall not 
prohibit us from proceeding against a party 
as we are proceeding against these parties to 
compel them to answer the question. That is 
what it says, and that it is which distinguishes 
this case from punishment. { admit that you 
have aright to bring these gentlemen to the 
bar of the Senate; I admit that you have a 
right to confine them, and you have a right to 
confine them as long as this session lasts unless 
they sooneranswer the question; but the reason 
why you can do it is nat that the confinement 
js a punishment for the offense they have com- 
mitted, but because it is a means of making 
them answer the proper question that has-been 
put to them, and that is the whole of it. 
Although. in the olden times courts used. to 
punish witnesses for a contempt in not answer- 
ing a question, and even keep them in prison 
long after the case was disposed of, the gen- 
eral tenor of our modern decisions is that the 
witness can. only. be confined until the case 
has been disposed of; that the confinement is 
simply a means to compel him to give his testi- 
mony. While, therefore, Ladmit inthe broadest 
sense your. legal power to put these gentlemen 
in prison and keep them in prison as long as 
this session shall last, unless they shall before 
that answer the question, I do deny that this 
is a proceeding in its nature punitory for any 
offense they have committed, but 1 say that 
the whole object. of it is, the whole foundation 
for it is, that it is a means of compelling them 
to answer a proper question which your com- 
mittee has addressed to them. 

‘That being the case, this imprisonment being 
simply a means to procure the answer which 
you desire:to have, then. comes the practical 
question whether or not it is likely to be suc- 
cessful. Iam not going to say, certainly in 
the presence of these gentlemen and of the 
world, that they will remain contumacious. I 
hope they will not. I hope they will discharge 
their duty and answer the question. I think 
they ought to answer the question, and 
although I can have some respect for the 
esprit de corps, or principle of honor, as they 
call it, which makes them refuse to answer, 
yet they are entirely wrong in that, and they 
ought to answer, and I hope they will; but 
suppose they do not, what then? You want 
to vindicate the dignity of the Senate. Sup- 
pose they do not answer, and ten days hence, 
when the Senate adjourns, you turn them out; 
how, then, have you vindicated the dignity of 
the Senate? Llow have you come out in this 
battle with the press? You are simply beaten 
then, and will be laughed at then more than 
you will be laughed at now if you open the 
doors to these gentlemen aud tell them, ‘ Go; 
depart in peace.” 

| see no good, therefore, in this proceeding. 
So far as moral guilt is concerned, we have 
nothing to do with that; but this L must say in 
their defense: while Ido not admit the doc- 
trine of the Senator from Massachusetts [Mr. 
Wi.son ] that there is nothing morally wrong 
in a citizen publishing to the world a treaty that 
is under consideration in the secret session of 
the Senate, while I think there is a moral 
obligation that rests upou every citizen to do 
that which under the Constitution and the laws 
of the country. the interest of the country is 
supposed to require, while I do think that as 
long as the Constitution and the laws of 
the country require that we should consider a 
treaty in secretsession a good citizen ought not 
to make it public without our leave, I say at 
the.same time that if there ever was a case in 
which men hada palliation, almost-a justifi- 
cation, for publishing a treaty, it is this very 
case. Why, sir, what have we seen? We 
have seen the Secretary of State (for no one 
has denied thatit ishis act) publishing before- 
hand semi- officially a synopsis of this treaty ; 
and who has complained of that?. Who has 
sought to bring the Secretary of State to the 
bar of the Seuate for publishing a synopsis of 


l 


this treaty in the official paper in thiscity, and 
all over the country? And after thathas been 
done by the Government itself, who is there 
that can say thatany newspaper editor whatso- 
ever, or any newspaper correspondent what- 
soever has incurred any moral. turpitude by 
making the whole text of the treaty public, if 
that has been done? No,sir; it would not do 
atall. There has. been no attempt to keep this 
treaty secret. As I have said, the Secretary 
of State has made a semi-official publication 
ofits We have had it announced here to-day 
in the Senate that the President of the United 
States was in favor of publishing the whole text 
of the treaty, that the Secretary of State was in 
favor of that publication, and now when that 
was the temper in which the matter was to be 
considered, it will not do to say that here has 
been a heinous offense or any moral guilt in 
the publication that has been made, ifindeed 
the thing that has been published be the treaty. 

But, as I said before, it isnot the publication 
which is before us. The question is simply, 
what shall we do under these circumstances? 
Shall we confine these men, in the hope that 
we shall get from them answers to the ques- 
tions that have been put to them? If we have 
no such hope then their confinement is simple 
barbarity. ‘Then we are bound, upon every 
principle of justice, to turn them over to the 
courts to punish them for the offense they have 
committed, to give them a fair trial there 
before a court and a jury of their country- 
men upon an indictment for the offense they 
have committed, and not to undertake to pun- 
ish them simply because we bave the power to 


do it. 

Mr. CARPENTER. Will my friend allow 
me to ask a question? 

Mr. THURMAN. Certainly. 

Mr. CARPENTER. If the Senate, under 
the circumstances of this case, (conceded 
by my friend from Ohio to be a perfectly 
clear case of contempt of the Senate, in the 
disobedicnee of a witness to answer a proper 
question, there being no excuse whatever for 
that disobedience upon the naked case pre- 
sented, by my friend’s own admission, ) should 
refuse to proceed, I ask, if in any future invest- 
igation which the Senate should order upon 
any matter whatever a witness should refuse 
to answer the first question, could any Senator 
have the face to send him to jail or to do any- 
thing else with him? In other words, do we 
not, by refusing to adopt this resolution in this 
bald case, as admitted by the Senator himself, 
abdicate all power to investigate anything? 

Mr. THURMAN. No, Mr. President, we 
do not at all. If the Senate is determined to 
keep these gentlemen here indefinitely in im- 
prisonment, then let the Senate extend the 
power of this committee beyond the session 
and keep them here during the whole summer, 
if that would be lawful. In some conversa- 
tion I have had with a gentleman more expe- 
rienced than I am in parliamentary law he 
expressed some doubt whether they could be 
kept in imprisonment under an extension of 
the power of the committee to sit during the 
vacation; but I do not moot that question. 
Assuming that, is the Senate prepared to do 
that; has the Senate any idea whatever of doing 
that? I put it to the conscience and honor of 
Senators, have they any idea of extending the 
powers of this committee to sit during the 
vacation and keep these men in prison until 
next December? Ido not believe a majority 
of the Senate have any such idea at all. £ 
believe that the whole thing will turn out sim- 
ply thus: if these men are imprisoned, the 
prison doors will be opened when this session 
ends if they should still remain contumacious; 


and then I do say that neither the dignity of : 


the Senate, nor the Constitution of the coun- 
wy, nor the laws of the land will have been 
vindicated in the slightest degree; but, on the 
contrary, the whole thing will have been almost 
a ridiculous farce. eo : ; 
That is. the way. the thing seems’to.me,. I 


I 


may be wholly mistaken about this matter, 
but that is the way it seems to me; and there- 
fore, seeing no good that is to come of this, 
while I want the man who gave this treaty to 
the press to be found out, while I would be 
glad that he should be found out, bat seeing 
no prospect of finding him out: by that: course 
which you propose, I shall vote for the substi- 
tute of the Senator from New York, although 
that, I must confess, is not logically correct. 
Why it is not logically correct every lawyer 
knows, for it is simply leaving it to the witness 
instead of the Senate to determine what is the 
evidence that we ought to have. 

Mr. CARPENTER. On the Senator’s own 
ground, if we are playing a farce, is not that a 
worse farce than we should commit if we were 
to let them out of jail at the end of the session ? 

Mr. THURMAN. No; and I will tell the 
reason for that: because if the committee had 
put the questions which are contained in the 
substitute of the Senator from New York, if 
they had put their inquiry in that way,as com- 
prehensive, reaching not only every Senator 
but every secretary or clerk of a Senator, and 
every member of his family, reaching every 
officer of the Senate and every subordinate or 
employé of the Senate and their families, too ; 
if the committee had made as broad investi- 
gation as that, then my friend might say to 
me that that substitute was a farce. It is not 
a farce now; it asks for information that the 
committee has not obtained, 

Entertaining these views, Mr. President, I 
shall vote for the substitute, although I do it, 
I confess, with—— 

Why does my friend from Vermont laugh? 

Mr. EDMUNDS. 1 laugh because my 
friend has been a judge and knows what the 
adwinistration of justice is. 

Mr. THURMAN. I know what the admin- 
istration of justice is, and I know that one of 
the first maxims of the law is not to do a fool- 
ing thing. [Laughter.] Therefore, I would 


stop. 

Mr. EDMUNDS.. I wish you would prac- 
tice upon it now and then. 

Mr. TIPTON. Mr. President, I shall not 
speak as to the law of this case when gentle- 
men so learned in the law differ so widely in 
regard to itt I do not care anything about 
the law of this case. I care nothing for the 
assumed dignity of the Senate in regard to 
this case when you bring it into contrast and 
comparison with the rights of private citizens. 
It was eloquently said by the Senator from 
Wisconsin when he spoke of the dignity of 
the Senate. Who cares for the dignity of the 
Senate from the exhibition the Senate itself 
makes of its magnificent dignity? [Laughter. ] 
But after that the Senator from Wisconsin, 
with a fame for eloquence unbounded. as the 
nation 

Mr. CARPENTER. Mr. President 

The VICE PRESIDENT. Does the Sen- 
ator from Nebraska yield to the Senator from 
Wisconsin ? 

Mr. TIPTON. No, sir. 

Mr. CARPENTER. I only ask my friend 
to let me off. 

Mr. LIPTON. I cannot yield to the Sena- 
tor from Wisconsin. The Senator from Wis- 
consin is speaking and proceeding to anticipate 
what the Senator from Nebraska was about to 
say, and the Senator from Nebraska will not 
yield to the Senator from Wisconsin. Con- 
sidering that there. are other opportunities 
when there may be a display of eloquence equal 
to that delivered on this occasion, and when 
other questions are so often before the Senate 
as to allow that full range of thought and that 
power of ratiocination for which the Senator 
is so famed, when there are those occasions go 
often, I have been astonished that on this occa- 
sion he became eloquent on the subject. of the 
Ku Klux sweeping around this Capitol until it 
almost seemed right and proper to move. to 
close the doors to save Senators from death 


and preserve the dignity of the body. {Laugh- 
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ter.] The Ku Klux, forsooth! The Senator 
from Wisconsin may remember that on the 
subject of the Ku Klux lam not specially sen- 
sitive. I never voted for the bill to which he 
referred, and I never would vote for such a 
bill as I believed it to be, and Iwill be grate- 
ful when I shall be arraigned by any portion 
of a constituency. that has a right. to arraign 
me and give me an opportunity, before hon- 
est, thinking men, to vindicate my course on a 
question of that kind. | ; 

But are we to be alarmed and told that un- 
less we bring these gentlemen to condign pun- 
ishment, and that right early, it will be taken 
that the Senate has surrendered and that we 
here cower before the midnight klans that are 
about to invade the sanctity of this Chamber? 
This argument seems to have had its force. I 
might not have referred to it, perhaps, but that 
on the conclusion of that eloquent oration 
which was delivered on the subject by the Sen- 
ator from Wisconsin I did feel that unless time 
was consumed until reason could again calmly 
resume, her throne, the case was lost and all 
was gone. [Laughter.]. ae 

Now, sir, this is a very remarkable proce- 
dure for the common people, the voters of the 
land to look at. Inwhatlight? In this: that 
the honorable Secretary of State takes and 
examines a treaty which has been negotiated 
between the representatives of this country 
and Great Britain, writes out a synopsis of it, 
the sum and substance of the document, gives 
it to the citizens of the city of New York, and 
those citizens read it and approve it, perhaps, 
as far as they have gone, or criticise it, as it is 
their privilege to do; and while they are anx- 
ious to look a little farther into the document 
what happens next? The agents of the New 
York Tribune say, ‘Gentlemen, we are grati- 
fied, perhaps, that you are so highly delighted 
with this production so far as it has been com- 
municated to you, and we have an opportunity 
now to allow you to read it in the original, in 
the dead letter; we have a literal translation 
of it; and, as you have been pleased with what 
you have received, we give you the balance.” 
They therefore become instrumental in letting 
the people have the balance. 

The cream was furnished by the Secretary 
of State. Why, sir, right here at our desk, L 
believe, sits an editor who furnished it to us 

- in his paper; or if he did not, he bad the right 
to do it, for everybody had it in the papers. 
But, when all the phrase is taken in conjunc- 
tion, the commentary had gone out, and now, 
when the text is to be published, there comes 
thecrime. Well, sir, whose business is it? The 
Senator from Massachusetts [Mr. Wiison] has 
struck the chord; he has touched the national 
heart and the national common sense, when 
he said that these gentlemen have a mght to 
publish all valuable information that comes 
into their hands. Are they the keepers of the 
Senate’s secrecy and the Senate’s conscience? 
Are they to be careful for fear they let some- 
thing out before they go to the Senate, or go 
to the high commission, or go to a committee 
of the Senate of the United States and say, 
«Gentlemen, with due deference, is it right 
and proper and constitutional, and according 
to your rules and regulations in such case 
mide and provided, that we transmit this in- 
formation, or are we infringing your rights by 
doing it??? They have no business to under- 
stand our rights; they have business to pro- 
tect their rights, and they are starting off in a 
very proper manner, 1 think, to protect those 
rights, a 

I say, therefore, that they are amenable to 
us for nothing in the publication of that treaty. 
Why, sir, Senators of this body were carrying 
that treaty around iu their pockets days before 
the Senate met, and the committee knew that. 
This committee of urs, therefore, got on the 
trail of Senators, aud they asked the witnesses 
at the bar when they Were on the stand, “Did 
you obtain this treaty from any Senator ve 


The answer wag in the. negative. Then they 


were asked if they obtained it from any one 


connected with the Senate. The answer was, 
“No.” From any Government officer? The 
answer was, ‘‘No.’’ Then they were asked, 
“ Did you find it in a room where a Senator. 
had been?” Heaven alone knows how many 
rooms Senators visit in this place. [Laugh- 
ter.], How were they to find out where Sen- 
ators had been? Then they might have asked, 
‘Did you discover any such thing, as a Senator 
passed along, and did you pick it up, and is 
anything you may have got in that way what you 
telegraphed to the New York Tribune?” 

Now, I say this was a careful investigation. 
It was highly satisfactory to me, except in 
this, that the committee did not inquire into 
every place where a Senator might have gone 
and had a paper document with him. [Laugh- 
ter.] They came as near it as they could 
according to the dignity of Senators and the 
authority of a committee of the Senate. But 
the thing, in my humble opinion, is rather 
degrading than otherwise; but this is only an 
opinion. When, however, you talk about this 
investigation and the rights of the Senate that 
have been invaded I am not able to appre- 
ciate it or L should not be standing before 
the Senate uttering the sentiments and words 
preceding. 

Then when the document was in the posses- 
sion of Senators, and when the State Depart- 
ment had it in ils possession, and when these 
witnesses have testified that it was not obtained 
by them from a Senator or from any officer of 
the Senate, I want to know where the invest- 
igation is to end if not just here? I believe 
that this committee have honestly attempted 
to accomplish that which was not absolutely 
necessary or required by the body. They 
have, as I know I would have under like cir- 
cumstances, some feeling on the subject. They 
feel that these men contumaciously stood in 
their presence dumb as the animal spoken of 
of old, refusing utterly to answer on this subject, 
and therefore they as a committee felt that 
they could not come into the Senate and make 
that disclosure with that clear breast that they 
desired to do, and consequently they come in 
here rather discomfited thau otherwise in the 
attack; but they have no right to have any 
feeling on the subject. What they have done 
they have done well, except that they have not 
explored all the avenues in which Senators 
might perhaps have been found loitering with 
documents such as this in their possession. 

It is a question for the members of this body ; 
it is your question, it is my question; are we 
satisfied that this committee has gone as far in 
this investigation as is necessary or proper? 
Lam satisfied with the investigation as far as 
it has gone, and as the amendment now offered 
provides for nothing more than what these 
gentlemen have already answered before the 
committee, I am simply willing that they may 
say again that they have received nothing from 
Senators and nothing from officers of the Sen- 
ate, and then go hence without day and with- 
out delay. Nevertheless, I do not know that 
anything is lost in this investigation taking up 
two days of our time at the present period. 
I think we had better prolong it rather. I 
think ‘we needed a little rest from the toil ofa 
day’s investigation of this most intricate aud 
involved treaty, and therefore if we could have 
a few. more such exhibitions as this coming in 
occasionally it would give that elasticity to 
our ‘intellectual faculties that we ought to 
receive, and certainly enable us hereafter to 
go forward and consummate that ‘‘ unto which 
we were called.” | ; 

Bat lam clearly of opinion, with the Senator 
from Massachusetts, that the first proposition 
in this document ought to have at least one 
week's diseussion ; thatthe second proposition 
ought to have light ; and that the third prop- 
osition should be considered for at least six 
months before we evér come to a vote upon it 
in this Chamber. I therefore consider the time 
occupied in the present matter as no loss to 


‘matter or back out. 


| obtain it??? 


the Senate; and hence I shall. not think of 
apologizing to the Senate for having occupied 
time on this question pendivg the important 
question of the ratification of the treuty. 

I say to my fellow: members. of this body, ‘f 
you think you can stand it, I cannot. l.cannct 
afford to go out from this Chamber among the 
common people, men who look honestly. at 
these. questions, and when they show .me an 
abstract sent out by the State Departmentand 
then show me a copy in the print of the New 
York Tribune, and then. ask. me. how. it, was 
that I voted to immure in the cells of the jail 
of the District of Columbia those who furnished 
the more complete copy of the two, I cannot 
afford to make answer in vindication of any 
such affirmative vote as that. 

Sir, we are going too far. Therights of the 
people are everything, and unless those rights 
are guarded and protected you neither have 
States in their limited sovereignty nor have 
you a Senate of the United States thatis worthy 
of the name or of the respect of civilized men. 
l say the rights of the citizen are involved in 
this procedure, and if these young men, these 
newspaper criminals who stand before us at 
this hour, were nearer to me than they are in 
relationship, if either or both of them were of 
my own blood, I would tell them that Lapprove 
their course, I would stand by them and add a 
third salary to that which the Tribune has prom- 
ised them, rather than that they should ever 
degrade themselves by going back upon their 
silence on this question. As long as that com: 
mittee had any right to interrogate them they 
answered. As long as that committee had any 
semblance of right they treated the commit- 
tee as a respectable body. But they knew as 
well as that commiltee knew that the members 
of the committee went there for the purpose 
of getting information which was within the 
legitimate range of senatorial investigation; 
and whenever the committee went beyond that 
point these gentlemen had their reserved rights, 
and they have only proven their manhood by 
taking a stand in vindication of those individ- 
ual rights. . i 

For the present, Mr. President, this is all I 
have to say. I may have much more to sa, 
before this discussion is ended. [Laughter] 

The VICE PRESIDENT. The question is 
on the ammendmentoffered by the Senator from 
New York. 

Mr. SUMNER. Let us have the yeas and 
nays on that question. 

‘The yeas and nays were ordered. 

Mr. CARPENTER. Mr. President, the 
question by this substitute—I do not propose 
to take any time—is now fairly presented to 
the Senate, whether we are to go on with this 
It is perfectly apparent, 
and must be to every Senator, that the invest- 
igation had amounts to nothing except this: 
read by the country, I think it will produce 
the impression that it certainly would upon my 
mind, that we had gone so far that we dared 
not go further without implicating some in our 
own body. We put to this witness this ques- 
tion “Where did you obtain the treaty?” 
He answered that he did not obtain it froma 
Senator or did not obtain it in a room where 
a Senator was or to his knowledge had been. 
The question then is, ‘From whom did you 
and that he refused to answer, 
This report shows that. this witness had been 
instructed that the Senate had.no jurisdiction 
whatever to punish anybody except Senators 
and officers of this body, and. being thus in- 
formed, he refused to answer from whom he 
did obtain the copy.. What is the fair infer- 
ence? That the witness knew that if he told 
from whom. he did obtain it it could through 
that person be traced back to a Senator or to 
some officer of this body; and the infereace of 
ail candid men will be that we went on until 
we became satisfied of that, and then backed 
out-of the investigation. 

Mr. President, many. of us have had the 
misfortune to try cases in justices’ courts and 
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in county courts and other courts of record. 
We have. defended criminals and we have 
prosecuted criminals. We are told here by 
my eloquent friend from Nebraska—if I could 
imitate his elocution and oratory I would go 
off with him on the subject of his eloguence as 
magnificently in his praise as he was of me, 
bat I know 1 should fail—we are told by him 
that the liberty of a citizen is involved. Mr. 
President, you never arrested a thief for larceny 
without involving the liberty of a citizen. You 
never arrested a witness who refused to obey 
your subpena and come into court and testify 
without involving his liberty. You never 
arrested a murderer nor any other criminal 
without touching this doctrine of the liberty of 
the citizen, which means simply the privilege 
of one man against the privilege of allmen. Is 
that to override and end this inquiry? Then 
we ought to morrow to abolish every penal 
statute on our books. You have no right to 
try a man for murder; certainly he is a citizen, 
aud has not a citizen vested rights? Is not 
liberty higher than the administration of jus- 
tice? Will you sit here and enact laws, sit 
here and enforce them, which drag a citizen 
from his home into the notoriety of a trial and 
then into conspicuous exhibition on a gallows 
for nothing except murder? 

Alluding once more to criminal trials, how 
often has every lawyer found out this in his 
experience: you call a witness on the stand ; 
he being unwilling thinks he can block up the 
whole investigation with two or three answers 
that he volunteers. He does not know any- 
thing about it; he was not there; he was in 
some other place. Very well. You always 
listen until he gets through with his bluffing, 
and then you go quietly to work to take away 
his underpinning by inquiring about other 
little facts that would square with his theory 
jf it be true and conflict with it if it be false ; 
and in that way how often have you seen an 
unwilling witness completely undermined and 
finally compelled to swear exactly the reverse 
of what he started out to swear? 

‘Lo this question, ‘* Did you obtain this treaty 
from a Senator?”—-and this substitute says 
you have no right to inquire beyond that—he 
gays, No.” ‘Where did you get it from?” 
E will not tell’? Suppose he did tell, and 
should answer, “ From Joba Smith,” and that 
Jobn Smith was employed by the day to copy 

apers and do other work in the office of 
Mar. CARPENTER, Senator from: Wisconsin, I 
am rather inclined to: think that the commit- 
tee would ‘have sent for John Smith and would 
have inquired from John Smith how he ob- 
tained the copy, or whether he procured it 
from his employer, and thus get at the facts 
and circumstances of the case. I am not 
going to‘take up any time to demonstrate that. 
Does any man suppose that this American 
people are not intelligent enough to see that, 
on the face of these papers, if we stop here 
we stop self convicted? 

Mr. IILL. Mr, President, I certainly ap- 
proach this matter without any feeling. I 
desire to vote understandingly and to vote 
justly. I am not quite satisiied with the sub- 
stitute of the Senator from New York, though 
I might be if it were a littleamended. I pro- 
pose to amend it by adding a few additional 
words, which I send to the desk to be read. 

The VICE PRESIDENT. An‘ amend- 
ment to the amendment isin order, The Sec- 
retary will report the amendment proposed by 
the Senator from Georgia to the amendment 
of the Senator from New York. ` 

The Cuter Crenx. It is proposed to insert 
among the interrogatories required to be pro- 
pounded by the amendment of the Senator from 
New York.the following : 

From your knowledge of the facts attending the 
procurement of the alleged copy of the treaty by you, 
are you well satisfied that the same was not obtained 


from or through any. Senator or oficer or employé 
of the Senate? 


| Mr. HILL. I submit that because I think if 
these gentlemen answer that question affirm: 


atively the Senate ought to stop at that point, 
and not go further. It is a matter wholly 
immaterial to me where they procured a copy 
of ‘the treaty, if it be in truth a copy—and I 
am admonished here to-day that we must be 
very careful in speaking of any such matter— 
provided it was not obtained’ from or through 
the Senate or any officer or employé of the 
Senate. : : 

Mr. CARPENTER. Will my friend allow 
me to ask him a question? 

Mr. HILL. Certainly. : 

Mr. CARPENTER. Would it not be better 
to changé the amendment so as to refer the 
whole subject to these two witnesses and let 
them report to us their opinion upon it? 
[Laughter. ] 

Mr. HILL. No, I do. not think it would; 
at least not quite so well; but I had thonght 
of that idea in that connection. [Laughter.] 
I preferred, however, to confer with some 
legal minds as to the effect of this. : 

Certainly, if it be true that these two réport- 
ers of the press procured directly from the 
State Department, or from a clerk in the State 
Department, the copy of the treaty which has 
been used, they do know-that its procurement 
was not connected with the Senate. From the 
examination which has been made I am im- 
pressed with the idea—if I may be permitted 
to say this much about the treaty—I am satis- 
fied, from the’ comparison which has been 
instituted between the copy of what purports 
to be the treaty that is contained in the New 
York Tribune, that what has appeared in that 
paper was not printed after the copy which is 
here in the Senate. It is not a copy literally 
of that paper which has been furnished to Sen- 
ators. That brings my mind to the conclusion 
that there is a strong probability that the copy 
printed in the Tribune was not taken from it. 

I do not think we are constituting these per- 
sons the judges as to whether it came from a 
Senator or not by the form of question which 
I propose to submit. I do not know that it 
is agreeable to every Senator or officer or 
employé of the body that this form of inquiry 
should be addressed to the witnesses, but it is 


enough for me, knowing the witnesses to be’ 


men of character, if they answer the question 
affirmatively, that the Senate should have noth- 
ing further to do with the matter. 

know that the objection which the Sen- 
ator from Wisconsin has made does seem to 
apply, that it does appear somewhat like 
referring the question to these witnesses that 
they may exculpate everybody by simply say- 
ing so, That argument, however, proceeds 
on the supposition that they may say what is 
not true. So far as they have testified, I must 
do them the justice to declare that they have 
testified with great caution, great prudence, 
and I have no doubt with great truthfulness ; 
and they would have preferred, no doubt, to 
go on and testify further and answer every 
question. I am satisfied that when they an- 
swer the question which I have submitted as 
an amendment, comprehensive as it is, we 
should go no further, because I believe they 
know where the copy came from and who it 
was that furnished it, and if they answer that 
it did not come to them by or through any 
Senator or officer of the Senate, I think that 
we may well stop there. 

Mr. CORBETT. Mr. President, I shall sup- 
port the substitute offered by the Senator from 
New York, and for the reason that we in the 
majority of this Senate, who are responsible 
for the action and the organization of the Sen- 
ate, have, in the most lax manner, allowed our 
secret proceedings to be published from time 
to time, and have made no examination into 
the subject. We have met in the most confi- 
dential manner, and yet the majority of this 
Senate have allowed our ‘proceedings when 
so assembled to be published, without inquiry, 
without examination. The proceedings of such 
meetings could only have been communicated 
by Senators themselves. ` PS 


If Senators of our own party will allow the 
proceedings of our own secret meetings or 
caucuses to be published in this way, and wilk 


| make no examination into how it was done, 


and make no attempt to prevent it; if they 
will not commence there at the root of this 
evil, I am in favor of stopping this present 
proceeding in the Senate. If we will not com- 
mence an inquiry into this evil in a place where 
we can stop it, if we will allow Senators them- 


selves to communicate our own votes and pro- 
ceedings in secret caucus, how can we under- 

|take to stop communications in the Senate 
where there are more than our own party 
present, and where the officers of the Senate 
are also assembled? ' 

It seems to me that we ourselves as a party 
organization are responsible for these things in 
a great measure. Every Senator here knows 
that we have seldom met together in cancus 
without the proceedings of that caucus and the 
votes of that caucus being published the next 
day in every newspaper in this city, and per- 
haps in every newspaper in all the large cities 
of the country. If we allow this, how are we 
to put a stop to the publication of these com- 
munications? In this case it must be remem- 
bered that the Secretary of State may be said 
to have encouraged the publication of this 
treaty, by giving to the public a synopsis, in- 
deed, the great bulk of the treaty, before it 
was transmitted to the Senate. Knowing the 
desire of the State Department and of the Gov- 
ernment to have this treaty published, in order 
that the feeling of the community with regard 
to it might be ascertained, these members of 
the press obtained a copy of it, no doubt under 
the belief that it would be satisfactory to the 
Government that it should go before the peo- 
ple. If that was not intended, why should a 
synopsis of the treaty have been furnished ? 

For these reasons, until we take some steps 


to put a stop to the publication of the proceed- 
ings of our own secret meetings, I am opposed 
to investigating such publications as this, and 
hence I shall support the substitute. 

The VICE PRESIDENT. The first ques- 
tionis on the amendment offered by the Sen- 
ator from Georgia [Mr. HIrL] to the amend- 
ment of the Senator from New York, [Mr. 
Fenton, ] which will be read. 

The Crier CLERK. The amendment to the 
amendment is to insert as an additional ques- 
tion: ¢ 

From your knowledge of the facts attending the 
procurement of the alleged copy of the treaty by 
you, aro you well satisfied that the same was not 


obtained from or through any Senator or officer or 
employé of the Senate? 


Mr. CARPENTER. On that question I 
call for the yeas and nays. 

‘The yeas and nays were ordered. 

Mr. CORBETT. I ask for the reading of 
the original amendment or substitute of the 
Senator from New York. 

The amendment of Mr. Fenron was read. 

Mr. DAVIS, of Kentucky. I ask that the 
Clerk read the resolution offered by the com- 
mittee—which is the main proposition on which 
the Senate is to act—that the Senate may dis- 
tinetly understand it. 

Mr. TRUMBULL. I beg to inform the 
Senator from Kentucky, if he will allow me, 
that the committee have offered no resolution. 

Mr. DAVIS, of Kentucky. I am mistaken 
then; it was offered by the Senator from Wis- 


consin. 

Mr. CARPENTER. I am responsible for 
that resolution alone; I want the credit of it 
and the blame of it. 

Mr. DAVIS, of Kentucky. The resolution 
offered by the Senator from Wisconsin this 
morning is the original, distinct proposition 
which is now before the Senate. I want thas 
to be read so that the Senate may know pre- 
cisely what issues are pending before it. 


The VICE PRESIDENT. The Secretary 

| will report the original resolution, upon which 
the vote bas not yet been taken. 5 
The resolution of Mr. Carpiivrer waa read. 
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Mr. MORRILL, of Vermont. Mr. President, 
it seems to me that the only point we have to 
consider, at the present moment. is whether 
the questions propounded by the committee 
were proper ones or not. If they were proper, 
then all that the committee now propose is 
that they shall be restated, and that these 
witnesses shall be required to answer them. 

While I am myself quite in favor of having 
all treaties made public and having no secret 
session about them, it seems to me that we are 
involved in the predicament of pronouncing 
these questions that have -been proposed as 
unauthorized, or we must follow the proposi- 
tion made by the Senator from Wisconsin. I 
shall therefore vote against all amendments 
to that resolution. It does not raise the ques- 
tion of the punishment of these young gentle- 
men who appear to have transgressed the law 
in relation to this matter. That question is 
for a subsequent proceeding, for a subsequent 
occasion. ‘To be sure, they may involve them- 
selves by their course in relation to the statutes 
that in. this case may have been made and prò- 
vided; but I am anxious for one thing, and 
that is that we may‘in some ‘measure correct 
the Senate. If our proceedings in secret ses- 
sion are to be kept, let us contrive some meas- 
ures by which Senators themselves may be a 
little less leaky. Why, sir, some correspond- 
ents, I believe, have sometimes refused to give 
information to Senators because they are so 
leaky. [Laughter.] [have no doubt myself 
but what this information could be obtained 
as to where this treaty was found by other 
parties than by these gentlemen who are now 
before the Senate, and if the committee shall 
go forward with their examination, I have no 
question but what the facts will be found, and 
that those probably will implicate some Sen- 
ator in at least carelessness on this subject. 
But, Mr. President, if the question isas first 
stated, merely as to. whether the committee 
that we have authorized has asked proper 
questions, it seems to me we cannot do any- 
thing less than follow their lead. 

‘The VICE PRESIDENT. The question 
ig on the amendment offered by the Senator 
from Georgia to the amendment of the Sena- 
tor from New York. 

Mr. HARLAN. I am. of the impression 
that this committee itself would have had a 
right to withdraw the question and propound 
another to these witnesses or either of them. 
Jn that case I apprehend they would not have 
been in contempt of the authority of the 
Senate. ; i 

Now, if the Senate chooses to withdraw 
that question and propound a different ques- 
tion, it seems to me that the committee ought 
not to take exception to it. There are some 
members of this body evidently who are anx- 
ious to ascertain whether any of the secrets of 
the Senate have been divulged by a member 
of the body or by any of its officers, and are 
not disposed to proceed any further with this 
investigation. It seems to me-thatifa major- 
ity of the Senate are of that mind, they have 
a perfect right to change this question aud 
propound a question that will enable these 
witnesses to answer all that a majority of the 
Senate may desire to have answered on this 
subject. 

Mr. EDMUNDS. But how can you know 
they are telling the trath if you change the 
question ? 

Mr. HARLAN. Itisa mere choice of ques- 
tions. Ido not understand that if this ques- 
tion should be answered, and answered satis- 
factorily, it will exhaust the power of the 
Senate, Other questions may be propounded, 
either by the Senate itself directly or by the 
committee as the organ of the Senate. It is 
hardly worth while, as it. seems to me, to pro- 
ceed on the assumption that these witnesses 
are necessarily and inflexibly contumacious. 
They may be under what they regard as hon- 
orable. obligations to other parties that they 
would prefer not to violate. f 


} 


Mr. CARPENTER. Will my friend allow 
me to interrupt him.a moment? The report 
of the committee shows that this witness, 
White, testified that he came to that examina- 
tion with a fixed determination hot to answer 
any question that would disclose the source 
from which that treaty was obtained. 

Mr. HARLAN. Even though he may have 
said so, he may think better of it. The exact 
offense here is failing to answer a question in 
the precise form in which it is presented to 
the Senate. ‘The witness thus refusing is tech- 
nically in contempt of the Senate, having thus 
refused to answer a question thus propounded 
by an organ of the Senate, one of its com- 
mittees; butif the committee itself had chosen 
to withdraw that question and propound an- 
other, the witness would not in that case have 
been in contempt. 

Mr. CARPENTER. If my friend will allow 
me once more, the committee in good faith, 
desiring to ascertain what this fact was, could 
not withdraw their question. 7 

Mr. HARLAN. ‘That may be; but. if the 
Senate itself should differ with the committee 
on that point the committee ought not to take 


offense. 

Mr. CARPENTER. Not at all. If the 
Senate do not desire to find that fact out the 
committee do not care anything about it. 

Mr. HARLAN. Or if the Senate choose to 
proceed with another line of interrogatories to 
find that out the committee ought not to be 
offended. 

Mr. HAMLIN. Whatare the questions? 

Mr. HARLAN. I suppose this one ques- 
tion does not exhaust the capacity of the Sen- 
ate in proceeding with the investigation. To 
get at precisely the point I desired to elucidate 
{ will state that I once served on a similar 
committee, and a witness refused to answer a 
question relating to a fact which he said had 
been communicated to him ata dinner table. 
He thought that the honorable obligations 
which rested on every gentleman would pre- 
vent him from divulging what was communi- 
cated to him at a dinner table at a private 
party. Well, whether that was a sufficient 
excuse or not was not very material, and the 
committee chose to withdraw that question, 
and the refusal of the witness was never com- 
municated to the Senate. The committee 
having withdrawn the question, I suppose the 
witness was not in contempt. 

Now, if the Senate itself chooses to vary 
this interrogatory and put it in another form 
so as to ascertain, if it can, whether this secret 
which is supposed to have been divulged in- 
volves the honor of any Senator or any officer 
of the Senate in any way, it has a right to do 
so without the members of this committee 
finding fault with the Senate for so doing. 
That is as far as- care to proceed in the in- 
vestigation. A majority of the Senate may 
wish to proceed further; they may wish to 
pursue the investigation in order to ascertain, 
if they can, whether any officer of the State 
Department has been derelict in duty, or any 
employé of the President of the United States. 
I suppose, for the reasons which have been 
presented by the chairman of the committee, 
that it is competent for the Senate to proceed 
thus far if the Senate chooses; but if a major- 
ity of the Senate should be satisfied with exon- 
erating the members of its own body and its 
officers, it certainly has a right to do so with- 
out reflecting on the honor or integrity or 
capacity of this committee. I am not right 
sure that the amendment now pending does 
cover everything that ought to be answered; 
but if it should not do so, the answer to that 
question, as it seems to me, will not exhaust 
the power of the Senate or of the committee. 
Taking that view of the subject, I shall vote 
for the amendment. 

Mr. DAVIS, of Kentucky. Mr. President, 
I will say a word on this subject. I. am op- 
posed to the. amendment offered by the Sen- 
ator from New York because I believe it 18 


tantamount to a waiver of a bona fide. anda 
fair investigation of ‘the question. ` T am in 
favor of the question propounded by the com- 
mittee, because I believe that is Inthe way and 
in the only effective way of ` examining ċor- 
rectly and ascertaining whether this treaty was 
improperly disclosed by any Senitor or by any 
officer of the Senate, or by the procurement 
of such Senator or officer. i ; 

Mr. President, suppose a man is ‘found in 

ossession of a counterfeit bill of the United 
States, a greenback of a thousand dollars. Its 
being found in his possession gives rise to & 
prima facie case against him that he is 
feloniously in the possession of that spurious 
paper. Is he to exempt himself from that 
prima facie case of his own guilt by simply. 
saying that he is innocently in possession of it 
by having obtained it from another? Suppose 
the matter is commenced to be investigated ; 
the person who is found in possession of it 
gives the name of another person from whom 
he obtained it and fixes that fact upon him. 
The presumptive guilt then is transferred from 
the person who is found in:possession of it and 
is put upon the person who delivered it to him. 
The person who delivered it to him, in whose 
possession it is found, may have received it 
innocently in the same way, and how is he to 
exonerate himself? Simply by the same pro- 
cess, by showing that he received it innocently 
from some other person. In that way the 
innocence of all the intermediaries may be 
established, and the ultimate guilt may be fixed 
upon the proper person. ; 

That is the process of investigation which 
the committee has adopted in this case. It 
is the sensible, the indispensable process of 
ascertaining guilt and innocence, such as is 
adopted in all investigations of the kind. The 
committee are examining a person in whose 
possession a surreptitious copy of this treaty, 
or what purports to be a copy of it, is found. 
They want to ascertain whether the person. to 
whose possession this copy has been traced is 
property or improperly in possession of it. 

Vhat is the process that they adopt? They 
call him up before them, proceed to administer 
an oath to him, and ask him the single, simple 
question, “From whom did you obtain this 
paper?” If he obtained it properly.and inno- 
cently, all he has to do is to disclose from whom 
he did obtain it, and his refusal to answer that 
question is presumptive evidence that he is 
guiltily in possession of it. 

Now, Mr. President, the question proposed 
to be substituted would not give the committee 
of the Senate nor the Senate itself the efficient 
and usual means of tracing guilt that the ques- 
tion propounded by the committee to the wit- 
ness and his absolute obligation to answer that 
question would afford. Every man knows that. 

Mr, HILL. I will'ask my friend from Ken- 
tucky, with his permission, if the question 
which I propose to add to the amendment of 
the Senator from New York be answered neg- 
atively by the witnesses—and I undertake to 
say from what they have done they are likely. 
to answer truthfully—if they say they cannot 
swear that this alleged copy did not emanate 
from the Senate, or from some of its officers 
or employés, then are we not forced to the 
conclusion that it did so emanate? 

Mr. CONKLING. Will the Senator from 
Kentucky bear a moment? I only want to 
remind him that the report shows that already 
that question has been put and answered. 

Mr. DAVIS, of Kentucky. Yes, sir; but 
the question suggested by the honorable Sen- 
ator from Georgia and by the honorable Sen- 
ator from New York as a substitute for the 
questions propounded by the Senator from 
Wisconsin would amount to nothing, literally 
nothing. “Why? No man can tell how many 
intermediaries there may be, how many per- 
sons intervening between the press that pub- 
lished this paper and the person from whom 
it improperly passed originally; there may be 
a dozen. The only effect and consequence, 
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practically, ofanswering these questions would 
be to show that there was some other inter- 
mediary who was not necessarily connected 
with an improper disclosure or putting into 
utterance of the paper.. f 

‘Now, what is the purpose of the Senate, and 
what is the good sense of this proceeding? A 
treaty has been submitted to the Senate bythe 
President. Itis one of the rules of the Senate 
that the proceedings upon this treaty shall be 
in secret session, and that a copy ofthe treaty 
shall not be given out by any Senator or by 
any officer of the Senate, or by the procure- 
ment, directly or indirectly, of any Senator or 
officer of the Senate. What is the Senate 
engagedin? Itis to investigate the fact whether 
this treaty has passed from the Senate by such 
improper means, that is, by: the violation of 
faith on the part of any Senator or any officer 
of the Senate, or by the procurement of such 
Senator or officer. : 

Do we wish to preserve and vindicate the 
secrecy of the proceedings of the Senate upon 
treaties?. How can that be done effecually, 
unless we use the proper means for the pur- 
pose of detecting how this. secrecy is violated 
when the'fact is that it has been violated? 
Can that be done by propounding such vague 
questions as have been offered as a substitute 
by the Senator from New York, or the still 
more vague, if possible, question that has been 
suggested by the Senator from Georgia? Why, 
Mr. President, the office of such questions, 
when they are put to witnesses in court, is 
simply to elude and suppress the truth instead 
of being an effective means of arriving at it; 
and there would be no other practical conse- 
quence resulting from putting such questions 
here, 

It is the duty of the Senate to preserve its 
cwn secrecy in relation to this matter invio- 
lably. Itis the duty of the Senate to ascer- 
tain whether the publication of the matter has 
resulted from the Senate, either directly or 
indirectly. It never ean prosecute effectually 
such an inquiry as that by propounding such 
questions as have been suggested, and the only 
mode by which it can be done is by taking the 
obvious and universal course of such investi- 
gations adopted by the committee itself in pro- 
pounding to a party to whose possession this 
paper has been traced the question, ‘ From 
whom did you get the paper?” It is not for 
the witness to whom such a question is pro- 
pounded to direct or to mald the course of 
the investigation or the inquiry on the part 
of the committee. If they were to mold or 
to direct the. manner in which the investiga- 
tion should be prosecuted it could never be 
brought to a successful. result, and the only 
practical effect would be the suppression of 
the truth instead of ferreting out and elicit- 
ing it from persons who were disposed to 
withhold it. 

You cannot have an effective investigation 
in any other mode.and by any other form of 
inquiry than that which bas been adopted by 
the committee itself! Now, suppose the ques- 
tion suggested by the Senator from New York 
was answered in the negative, and the ques- 
tion suggested by the Senator from Georgia 
was answered in the negative, would that at 
all tend io establish the conclusion that the 
secrecy of the Senate had not been improperly 
violated in some stage of the business by some 
member of the Senate or by some.of its officers? 
Notatall, We are not attempting to fix the 
guilt of this disclosure upon the State Depart- 
ment or anywhere else; we are only engaged 
in. the investigation. of ascertaining whether 
th’s disclosure bas resulted. from the Senate 
or not. Weare bound tu vindicate the Senate 
from that imputation if the Senate be inno- 
cent of it; and if the Senate be not inuocent 
of it, but be guilty of it, we are bound to fix that 
guilt upon the Senate, and we cannot fix it in 
any other mode than’ by asking precisely such 
questions as the committee have asked of these 
wipesses, 


if the witness whose.case is now | 


4 


under consideration be compelled to give the 
name of the party who delivered to him that 
paper the committee of the Senate would 
immediately summon that party before it. It 
would then put the same question to that 
party. Sua as See 

Mr. HILL. Will the Senator allow me one 
question there that I may understand him ? 

Mr. DAVIS, of Kentucky. Yes, sir. 

Mr. HILL. . Does he not- suppose that it is 
possible that the: person who. delivered this 
treaty, that is, supposing it to have been de- 
livered to the reporter, may be in ignorance 
himself as. to. where the treaty came from? 
May not the individual who delivered the treaty 
not know what the price paid for it was or where 
it came from—— 

Mr. DAVIS, of Kentucky. I trust the Sen- 
ator will not interrupt me further. I compre- 
hend his whole question. 

Mr. HILL. I will only make this remark—— 

The VICE PRESIDENT. Does the Sena- 
tor from Kentucky yield for further interrup- 
tion? 

Mr. HILL. A single remark. For my own 
part I would sooner take the judgment of these 
reporters who negotiated 

Mr. DAVIS, of Kentucky. 
I must resume the floor. 

Mr. HILL. Very well, sir, I will not inter- 
rupt the Senator further. 

Mr. DAVIS, of Kentucky. I admit that the 
Senate has only the authority to exhaust its 
power in relation to this investigation, It has 
a right to summon witnesses before it, and 
whenever its committee get a witness before 
them who admits that he was in possession 
of this spurious paper, or this paper that was 
improperly published, and he cannot trace it 
any further, he cannot give any account how 
the paper got into his possession or from whom 
itcame, the thread of the Senate’s investigation 
is at an end, and it has to stop. I concede 
that; but I say that it is the duty of the Sen- 
ate to exhaust all its practical power in this 
investigation. Itis the duty of the Senate to 
adopt the means of investigating the truth and 
reaching it that leads most effectually to that 
conclusion. 

The course adopted by the committee and 
the questions propounded by the commit- 
tee are precisely of that character, and will 
probably lead to a disclosure of the truth upon 
that point. At any rate, they are much more 
likely to reach that conclusion than is the 
proposition of the Senator from Georgia or 
that of the Senator from New York; and if 
the Senate will adhere to the support of the 
committee in its line of investigation, as it 
ought to do, and that line of investigation 
should prove fruitless, the Senate will have 
done its duty to itself and to the country by 
having exhausted all its practical means of 
arriving at the truth, and then if it fails the 
Senate will not be a subject of ridicule at all; 
it will have failed after an. honest and bona 
Jide exercise of all its appropriate power to 
reach the truth; and it is the duty of the Sen- 
ate to pursue the inquiry F think according to 
that line. 

The VICE PRESIDENT. The yeas and 
nays have been ordered, and the Secretary 
will call the roll on the amendment offered by 
the Senator from Georgia [Mr. Hur] to the 
amendment of the Senator from New York, 
[Mr. Fencon.] 

The question being taken by yeas and nays, 
resulted-—yeas 24, nays 34; as follows: 

YEAS—Messrs. Anthony, Casserly, Cooper, Cor- 
bett, Cragin, Davis of West, Virginia, Fenton, Har- 
Jan, ill, Kelly, Morton, Rice, Robertson, Sauls- 
bury, Schurz, Sprague, Stevenson, Stockton, Sumner, 
Tharmau, Tipton, Vickers, Wilson, and Windom—24, 

NAYS-—-Messrs. Ames, Blair, Boreman, Bucking- 
ham, Caldwell, Carpenter, Chandler, Clayton, Cole, 
Conkling, Davis of Kentucky, Edmunds, Ferry of 
Connecticut, Ferry of Michigan, Flanagan, Preling- 
huysen, Hamilton of Maryland, Hamilton of Texas, 
Hamlin, llitcheock, Howe, Logan, Morrillof Maine, 
Morrill of Vermont, Osborn, Patterson, Pratt, Ram- 


Mr. President, 


Wright—54. 


ABSENT—Messrs. Bayard, Brownlow, Cameron, 
Gilbert, Johnston, Kellogg, Lewis, Nye, Pomeroy, 
Pool, Sherman, and West—12. 
` So the amendment. to the amendment was 
rejected. 


“The VICE PRESIDENT. The question 
recurs on theamendment of the Senator from 
New York [Mr. Fenton] as a substitute for 
the original resolution, upon which the yeas 
and nays have been ordered. 

The question being taken by yeas and nays, 
resulted—yeas 21, nays 37; as follows: 


YEAS—Messrs._ Blair, Corbett, Cragin, Davis of 
West Virginia, Fenton, Hamilton of Maryland, 
Hamilton of Texas, ILarlan, Hill, Morton, Rice, 
Robertson, Saulsbury, Schurz, Sprague, Sumner, 
Thurman, Tipton, Vickers, Wilson,and Windom—21, 

NAYS—Messrs. Ames, Anthony, Boreman, Buck- 
ingham, Caldwell, Carpenter, Cassorly, Chandler, 
Clayton, Cole, Conkling, Cooper, Davis of Kentucky, 
Edmunds, Ferry of Connecticut, Ferry of Michigan, 
Fianagan, Frelinghuysen, Hamlin, Hitchcock, Howe, 
Kelly, Logan, Morrill of Maine, Morrill of Ver- 
mont, Osborn, Patterson, Pratt, Ramsey, Sawyer, 
Scott, Spencer, Stevenson, Stewart, Stockton, Trum- 
bull, and Wright—37. 

ABSENT—Messrs, Bayard, Brownlow, Cameron, 
Gilbert, Johnston, Kellogg, Lewis, Nye, Pomeroy, 
Pool, Sherman, and West—12. 


So the amendment was rejected. 

The VICE PRESIDENT. The question 
recurs on agreeing to the resolution offered 
by the Senator from Wisconsin. 

Mr. CARPENTER. I cali for the yeas and 
nays. . 

Mr. TRUMBULL.. Will the question upon 
that be taken together, or is it susceptible of 
division? 

The VICE PRESIDENT. The Chair thinks 
it is susceptible of division ; but he will exam- 
ine it and see. 

Mr. TRUMBULL. The first question di- 
rected by the resolution to be propounded by 
the Chair is to know what excuse the witnesses 
have for treating the Senate with contempt. 
I am in favor of that question being pro- 
pounded. The second question inquires of 
the witnesses whethér they are ready to an- 
swer all proper questions that may be pro- 
pounded to them by the committee. I desire 
to offer an amendment to that inquiry. 

The VICE PRESIDENT. The Chair, on 
examination, thinks the resolution is divisible, 
and the language used by the Senator who 
drew it seems to have had in contemplation 
that a division might be demanded, for it 
reads: ‘' That the President of the Senate pro- 
pound to him the following interrogatory,’’ 
not ‘‘interrogatories,’’ although two follow ; 
it is in the singular. 

Mr. CARPENTER. That is a mistake. 
It was intended to be ‘interrogatories,’ I 
intended to draw it as one resolution. 

Mr. TRUMBULL. I desire to offer an 
amendment to the second interrogatory cou- 
tained in the resolution; and I will ask for 
such a division as will allow me to do that. 

The VICE PRESIDENT, The Senator asks 
for a division of the second interrogatory. 

Mr. CARPENTER. Let the resolution be 
amended by changing ‘‘interrogatory’’ to 
‘“interrogatories.’? 

The VICE PRESIDENT. The Senator from 
Wisconsin desires to modify the resolution. Is 
there objection? The Chair hears none ; and 
it will be so modified. Does the Senator from 
Illinois desire the second interrogatory to be 
divided? z 

Mr. TRUMBULL. I can offer an amend- 
ment at this stage. 

The VICE PRESIDENT. It would he 
probably better for the journalizing of it to 
offer an amendment to the interrogatory at 
this stage. 

Mr. TRUMBULL. Then I will move now 
to amend the second interrogatory by adding 
after the word ‘‘ comunittee,’’ which, I believe, 
is at the end of the interrogatory, these words: 


Touching the disclosure, directly or. indirectly, 
through any member of the Senate, or any officer or 


: L | employé thereof, of what purports: to bea copy of 
sey, Sawyer, Scott, Spencer, Stewart, Trumbull, and i 


the treaty of Washington. now pending before.the 


1 Senate in executive session. 


1871. 


THE CONGRESSIONAL GLOBE. 


859 


So that, if amended, the second interroga- 
tory will read: : : 

Are you now ready to appear before said commit- 
tee and answer all proper questions that may be put 
to you by said committee touching the disclosure, 
directly or indirectly, through. any member of the 
Senate, or any. oflicer or employé thereof, of what 
purports to. be a copy of the treaty of Washington, 
now pending before the Senate in executive session? 

Mr. President, my object in offering the 
amendment is to confine the investigation to 
a disclosure of this treaty through any mem- 
ber of the Senate or any of its officers or em- 
ployés, and to compel the witnesses to answer 
any question touching a disclosure made in 
that way. There was some difference of 
opinion, I may say, in the committee as to 
how far the committee should go under the 
original resolution. The resolution is drawn 
broadly, and perbaps warrants the construc- 
tion put upon it by the chairman of the com- 
mittee. About that I desire to have no con- 
troversy, however; but I myself am not in 
favor of pushing this inquiry any further than 
to ascertain whether the disclosure of what 
purports to be a treaty pending before the Sen- 
ate came out in any way, directly or indirectly, 
through the Senate, any of its members, or 
any of its officers or employés; and when we 
have donethat, I think we have gone as far as 
duty requires us to go. 

That the witnesses who are now at the bar 
of the Senate are in contempt for refusing to 
answer questions propounded to them by the 
committee seems to me very clear. I do not 
see how there can be two opinions about that ; 
and I think it is proper that they should be 
called upon to explain to the Senate why they 
have not answered these questions that were 
propounded to them; and in order to limit the 
inquiry hereafter, to give these witnesses an 
opportunity to explain why they did not answer 
to the committee, and an opportunity to state 
deliberately whether they are willing to disclose 
any information which may be in their posses- 
sion which shall in any manner, directly or 
indirectly, relate to a disclosure of this treaty 
through the Senate or any of its oficers— 

Mr. CONKLING. May I ask the Senator 
a question just there for my own information ? 

Mr. TRUMBULL. Certainly. 

Mr. CONKLING. Suppose now—I take 
it-ag a supposed case, although the record 
shows that it is an actual case—it be the in- 
stance of a witness who when he is asked says 
over and over. again, “I do not know whether 
this came from the Senate or not; I have no 
information that shows me it did; I have no 
information that shows me it did not; I can- 
not tell about that;’? under such an amend- 
ment as this, would not the witness be quite 
warranted, when the question is-put tu him, in 
saying, ‘f1 do not know that this particular 
question now points to any Senator or. any 
employé of the Senate; and therefore it is not 
within the instructions of the committee; and 
hence I decline: to answer bécause it is not 
within the purview which the committee is 
permitted now. to occupy?” 

Mr. TRUMBULL. We shall not probably 
arrive at any proper conclusion, Mr. Presi- 
dent, by putting supposable cases. Suppose 
I were to suppose that the witnesses were to 
testify that they had possession of this treaty 
before the Senate met; then I presume if they 
thus swore, as a witness before the commit- 
tee did swear that a person came to him and 
offered to sell him this treaty before the Senate 
met 
_Mr. EDMUNDS. Did he show it? 

Mr. TRUMBULL. He did-not; butif such 
should turn ont to be the case, it would then 
be thg duty of the committee to stop in its 
investigation’ in that direction and not to 
inquire any further uuder the resolution, if the 
amendment I offer should be adopted, than to 
exonerate the Senate entirely from any con- 
nection with the publication of the supposed. 
treaty. Now it will be for the committee to 
determime what are proper questions, and this 


| 


. nesses to state here to the Senate whether they 


-IHinois, [Mr. Prompotnj o 


amendment I have offered is for the guidance 
of the committee. The questions to be pro- 
pounded by the Chair, should the amendment 
I have offered be adopted, will be to these wit- 


are prepared to go before the committee and 
answer all proper: questions: propounded | by; 
the committee touching the disclosure of this 
treaty in any manner or form. through the 
Senate. If they say they are not prepared to 
do that and will not do it, then they must take 
the consequences, whatever they may be. If 
they say they are prepared to do it, that is as 
far as I desire togo. If the Senate agree with 
me in that,-I hope they will adopt the pro- 
posed amendment. 

Mr. FENTON. I wish to suggest to the 
Senator from Illinois an amendment which I 
have no doubt he will be willing to accept, 
that this answer to the interrogatories, which 
are to be propounded by the Chair, as Lunder- 
stand, shall be made in writing and under oath, 
as the witnesses may require some time for a 
clear and full answer to the first interrogatory. 

Mr. TRUMBULL. Ido not know what the 
practice is in that respect, but I should have 
no objection, and I presume the Senate would 
have none, to allowing the witnesses a suffi- 
cient time, if they asked it, to prepare their 
answers. 

Mr. FENTON. Will the Senator accept 
the modification I suggest? 

The VICE PRESIDENT. The resolution 
contemplates au answer orally by the witness, 
and the-answer being reduced to writing by 
the Secretary. The practice, however, has 
been of late years to have the answer in 


writing. 

Mr. TRUMBULL. Ifthe witnesses should 
desire it, that would be a matter for the Sen- 
ate to consider. If they desire time to answer, 
Limagine the chairman of the committee would 
have no objection to allowing them reasonable 


time. 

The VICE PRESIDENT. The Chair 
desires to: state, also, that this resolution, 
differing from the usual practice, requires the 
witness to be sworn first before the Vice Pres- 
ident propounds to him the question as to 
whether he willanswer questions. It seems to 
be needless to swear him before putting such 
an inquiry. 

Mr. CARPENTER. Will not the Chair 
allow the resolution to be reported? If that 
ig so, it is a mistake. 

The VICE PRESIDENT. The Secretary 
will read that part after the interrogatories. 

The Carer Cuerx. The resolution reads: 

And that said witness bo first sworn by the Vice 
President. 

Mr. CARPENTER. ‘Be first sworn” and 
then answer the questions. He is not to be 
sworn as to the questions put to him by the 
Vice President as to what excuse he has for 
not testifying before the committee. 

The VICK PRESIDENT. If it refers to 
the other questions itis in accordance with the 
practice. 

Mr. CARPENTER. Certainly it does: 

Mr. TRUMBULL. I supposed that could 
be settled afterward. I do not know whether 
the Senator from Wisconsin desires to require 
the answers orally. If the witnesses wish time, 
that might be left for future consideration when 
the witnesses propose to answer. 

Mr. FENTON. I suggest that it can be 
easily disposed of now. Let the Senator from 
Ilinois aecept the modification. f 

Mr. TRUMBULL. - That is not the proper 
place to put in the modification; the resolution 
would require amendment at another place, 
and I prefer not to accept any modification of 
my amendment. - If that should be adopted, 
or should not be adopted, the Senator from | 
New York in another portion of the resolution 
can make bis motion. 


The VICE PRESIDENT.. The first ques- R. 


tion is on the amendment of the Senator from | 


Mr. CARPENTER. The amendment of- 
fered by the Senator from Ilinois; as I under- 
stand him, is offered for the purpose of con- 
trolling the committee.: It seems to me’ that 


if the Senate wants to control this committee, 


if the Senate thinks the committee ‘has not 
prudence and discretion enough to conduct 
this examination, the proper way to hold it in 
leading-strings is by a resolution ‘instructing 
the committee what to do and what not to do, 
and how far to go and where to stop. But to 
make a contract with these witnesses, who are 
brought here in contempt, which contract is to 
bind the committee and to be an incidental 
and sideway instruction to the committee, and 
is intended to coax these witnesses to do what 
we say we have a right to order them to do, 
strikes me as being a novel mode of pro- 
ceeding. i 

Thë course pointed out by the resolation 
is the straightforward, manly course, if we 
mean to say that we have the authority to 
compel those questions, which we say are 
proper, to be answered. Now, what is the 
propriety of entering into a contract with these 
witnesses to know if they will not do something 
else, or do it partially, or do it with certain 
limitations on the committee? Let the wit- 
nesses answer the questions which the Senate 
has said are proper questions, and if the Sen- 
ate thinks the committee needs instruction or 
ought to be limited at all in the inquiry, do it 
by a resolution of instruction. 

Mr. TRUMBULL. I think this is the very 
placeto doit. The Senator himself has drawn 
a resolution stating the questions which are to 
be propounded by the Chair. ‘The questions 
in this resolution are not to be propounded 
by the committee, they are questions to be 
propounded by the Chair to these witnesses, 
and the Senator from Wisconsin has drawn it 
himself in a form which asks of the witnesses 
whether they are ready to answer proper ques- 
tions to be propounded by the committee. 
Proper questions to be propounded by the 
committee,” is his own language. Why does 
he putin ‘ proper questions to be propounded 
by the committee?’ Because the committee 
is acting under a resolution that has some 
limitation on it, and there is a difference of 
opinion in the committee as to what the reso- 
lution means. ‘The Senator from Wisconsin 
regards it as broad as the world. Under his 
construction he could bring before him the 
principal officer of this grand high commis- 
sion; he could summon the Secretary of State 
and ascertain what hehad done; he could trace 
it to the hands of Earl de Grey, the president 
of the British high commissioners. 

I did not understand the resolution to have 
that meaning. I do not so understand it now, 
I do not want to go into any such investigation. 
I think the limit of our investigation should 
be to exonerate the Senate; and I think it is 
proper here, when the Vice President puts the 
question to these witnesses, and they are to 
discharge themselves from the contempt which 
they are in to the Senate, to ask them whether 
they are willing to answer all proper questions 
propounded by the committee touching the dis- 
closure of this treaty in any manner through 
the Senate. So far I am willing to go; beyond 
that Lam not for going; and unless the Sen- 
ator from Wisconsin wishes to go iurther I 
trast he will accept this amendment. If he 
does wish to go farther, let the Senate so 
decide; and let us go into an investigation as 
broad as the world. 

Mr. THURMAN. Mr. President, I wish to 
call the attention of the Senate to what seems 
to me to be the very singular position we 
occupy. If I am right the injunction of 
secrecy from the report made by the com- 
mittee tò the Senate yesterday and the testi- 
mony contained in that report was removed. 
I believe I am right in that. 

The VICE PRESIDENT. The Senator is 
correct. ; 

: Mr. THURMAN. That whole report;then, 
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is before the public. Now, what does. that 
report state in the very outset? It reads as 
follows: Be es 

“The: select committee appointed under and in 
pursuance of a resolution of the Senate of May 12, 
1871, as follows.” . 

And then comes the resolution. verbatim: 

" Resolved, That a select committee of five Sen- 
ators be appointed by the Chair, who shall invest- 
igate how, and by whom, the treaty known as the 
treaty of Washington and other recent proceedings 
of the Senatein executive session were made public, 
and that said committee have power to send for 
persons and papers.” 

Not to inquire whether a paper purporting 
to be the treaty has been made public. 

Mr. MORTON. That was the very: point on 
which the Senator interposed to correct me. 

Mr. THURMAN. . My question, therefore, 
had no pertinence, and if I had recollected 
this resolution I would not have put the ques- 
tiou to the Senator. The Senate has made this 
treaty public itself; it has removed the injunc- 
tion of secrecy from the treaty ; it has in effect 
declared that the publication purporting to be 
the treaty is the publication of. the treaty, and 
therefore has said to the whole world, ‘The 
treaty is before you,’ and yet we are to pursue 
an investigation to find how it got out. a 

` Mr, SCOTT. Will the Senator from Ohio 
permit me to call his attention to the very 
clear distinction which he made in his former 
speech, that we are not inquiring as to bow 
the treaty got out, but we are inguiring into 
what reason these witnesses have for refusing 
to answer how it got out? 

Mr. THURMAN. I know that is the ques- 
tion, and Iam not going to take back what I 
said before; but the question is, whether the 
Senate on this 17th day of May, after having 
no longer ago than yesterday itself made the 
treaty public, is going to pursue the investiga- 
tion.in respect to these young men. I say: it 
is about time to stop. If there were any great 
public considerations which required that this 
treaty should be kept secret, and which would 
therefore make it a matter of the highest duty 
on the part of the Senate to find out who pub- 
lished what purported to be the treaty, then 
there might be some reason in pursuing this 
thing further; but after the Senate itself has 
decided that the treaty ought to be made pub- 
lic, after the Senate itself has in effect removed 
the injunction of secrecy from it, and thus shown 
that there was no great public reason why it 
should be kept from the people, I do not think 
there is any necessity for us to pursue this. at- 
tempt any further, and for that reason | shall 


vote for any and every motion that will limit | 
it, or rather I should be willing to abandon it } 


altogether. 

Mr. HOWE. Mr. President, I would have 
voted to remove the injunction of secrecy from 
this treaty on any day or hour that the ques- 
tion might have been presented tome. Why? 
Because, in:my judgment, there was no detri- 
ment to come to the Republic or to any other 
interest in the world by making it publie.. I 
did not make it public, because I. was. not 
authorized to do so. When the treaty came 
into my possession it came into my possession 
confideutially, and I was not authorized to 
wake it public. . If it had come into my hands 
not in confidence, if I had been the editor of 
a newspaper and the treaty had been placed 
in my hands, not. under any injunction of con- 
fidence whatever, I should have published it 
or uot published it precisely ag my judgment 
thought the public interest would warrant, 
If I thought the public interest would be sub- 
served by giving the treaty to the public I 
should have done it, because it was in my pos- 
session and I could. do so without violating any 
confidence reposed: in me, and could’do so 
without violating any law of the land. That 
would have been the rale which would have 
guided me. 
me as a Senator whether [would vote to pub- 
lish the treaty or not, I should have said “‘ay;”’ 
because I ould vote “ay? or no” as I 


| no manner of doubt that the President had 


If the question had been pat. to {| 


- nois; because: I am not merely interested to 


pleased. without..violating any duty. It was 
an exercise of my.own judgment. 

But now, Mr. President, that simply dis- 
poses of the question of the propriety of pub- 
lishing the treaty. This treaty has gone to the 
public; I do not know but that it has gone to 
the public with full authority. The Senate 
had authority to give it to the public, but the 
Senate did not in the first instance. I have 


authority to give it to the public, and I do not 
know but that he did. I have no manner of 
doubt but that the Secretary of State had 
authority to give it to the-public, and I do not 
know but.that he-did. I have no doubt but 
that the presidents of the joint high commis- 
sion on the part of the United States and on 
the part of Great Britain had authority to give 
it:to the public, and I do not know but- that 
they did. The only thing that makes me think 
they did not.is the fact that two gentlemen 
who seem to know who did give it to the pub- 
lic or through whose instrumentality it was 
given to the public refuse to tell. 

If the President authorized the publication 
of it, I do not see why they should refuse to 
tell, If the Secretary of State, if the presi- 
dent of the British commissioners authorized 
it, I do not see why they should. refuse to tell 
it. That leads toa presumption in my mind 
that somebody communicated it to these wit- 
nesses, and in doing so violated a duty reposed 
in him. Who it was i donot know: I do not 
suppose it makes much difference to the public 
who it was. Perhaps it was a higher offense 
for a Senator to do it than for some officer of 
less responsibility than a Senator is supposed 
to have to doit. But the publicis proportion- 
ately as much interested to know whether it 
was a clerk in one of your offices here, ora 
clerk in the State Department, or a clerk any- 
where else, as to know whether it was a Sen- 
ator. If it involved a breach of trust, and if 
that breach of trust was committed by some 
one in the. public employ, the public is inter- 
ested to know who it was, because he has been 
in the public employ long enough. A Sen- 
ator suggests, ‘‘Suppose it was the Public 
Printer’? 

Mr. TRUMBULL. 
Senate. 

Mr. HOWE. If it was the Public Printer, 
if it was a clerk of ours, if it was anybody 
responsible to us for his conduct, we perhaps 
could punish him, and so we should have a 
double interest in ascertaining that. fact; but 
if it was a clerk in anybody else’s employ con- 
nected with the public service there is an. in- 
terest in knowing who and where the man is, 
because somewhere there is authority to reach 
him. I can well conceive that it might have 
been committed to the keeping of these wit- 
nesses by a subordinate in some Department 
and without possibly the breach of any trust. 
Why? Becaase it might have fallen into the 
possession accidentally or by design of some 
clerk, and he might not know that it was his 
duty to keep it from the public. I can con- 
ceive of.a case of mistaken duty like that, but 
then if that was the case the only consequence 
would be that there would be no punishment 
to be meted out to thatindividual. The trouble 
is now that we do not know whether there is 
any punishment belongingto anybody, deserved 
by anybody, and we do not know who is to 
inflict that punishment. Suppose punishment 
should be due. - Nobody has any idea of pun- 
ishing a newspaper for publishing this treaty ; 
nobody has any idea of punishing a- corre- 
spondent who gets possession of the treaty with- 
out any breach of confidence on*his part and 
so communicates it to the public. I-do not 
know that he has violated any duty by. that 
particular act of his. 90> tees 

Now, Mr. President, I cannot vote for the 
amendment proposed by the Senator from Ili- 


He is an officer of ‘the 


know whether it isa Senatoror a clerk of ours 
who has been guilty of this breach of -conge 1 


{ ling, 


dence; I am interested to know whether any- 
body in the publie service has violated that 
duty.or not. That is the question, I think, 
which interests the public. The public does 
suspect that there are a great many men in its 
service who ought not to bein its service. 
Here is an indication that somebody is in its 
service who ought not to be in it, who is not 
to. be trusted. Now, why not pursue that 
inquiry? I admit, if the end of our inquiry 
was to ascertain whether one of ourselves had 
been guilty of this breach of confidence, the 
amendment proposed by the Senator from Illi- 
nois might achieve that purpose. The com- 
mittee would still have authority to put any 
questions to. the witnesses which tended to 
elicit that information ; but, then, I want to say 
to the Senator from Illinois that after all, if 
they pursued that inquiry solely with a view.to 
attain that end, it would be impossible for them 
to reach that result without at length putting 
to these very witnesses the question which was . 
put by the committee. i 

Mr. TRUMBULL. Suppose they show that 
they had it on Monday, before the Senate met ? 

Mr. HOWE. Then, if it could be shown con- 
clusively that no Senator, no officer connected 
with the Senate, had a copy of it as early as 
the Monday before, that would of course excul- 
pate all of us. 

Mr. TRUMBULL. It had not-been com- 
municated to the Senate then. 

Mr. HOWE. Butit might have been com- 
municated to a Senator, and in confidence. 

Mr. TRUMBULL. The resolution is not 
for that purpose; it is to inquire how the pro- 
ceedings of the Senate were disclosed. 

Mr. HOWE. I understand the resolution 
to be directed to the inquiry how this treaty 
was communicated. 

Mr. TRUMBULL. How this treaty “and 
other proceedings of the Senate.’’ 

Mr. HOWE. Very well; but the treaty is 
one thing; ‘ other proceedings of the Senate’? 
are another thing. That is my understanding 
of the resolution; that is my understanding of -~ 
the purpose at which the resolution is aimed ; 
and it seems to me we do not meet the duty 
we owe to the public until we ascertain 
whether anybody connected with the public 
service has been guilty of this breach of trust 
or not. That is why [ cannot vote for any of 
these amendments, and I think—and I must 
be allowed to say this one word before I sit 
down—that the idea that we have any duty to 
discharge toward that unknown. individual, if 
there be any such, who, in violation of a trust 
reposed in‘him, authorized the giving of this 
treaty to the public is a mistaken idea. 

The witnesses do not, the Senate do not, 
the New York Tribune do not, the Cincinnati 
Commercial do not owe any duty in the world 
to that person ; cannot owe it: to him. Ifhe 
has been guilty of the breach of a- trust nobody 
is authorized, in my judgment, to do anything 
to cover it-up. *He had his own reasons for 
incurring that guilt; he can answer for that 
whenever he is called upon to answer. ‘At 
present he is not. There is a question of the 
power of the Senate involved here to enforce 
an answer to a question, the answer to which 
the Senate seems to think is important to the 
public welfare. . 

The VICE PRESIDENT. The-question is 
on the amendment offered by the Senator from 
Minois [Mr. TRUMBULL] to the second inter- 
rogatory in the original resolution. 

Mr. CARPENTER called for the yeas and 
nays, and they were ordered ; and being taken, 
resulted—yeas 29, nays 28; as follows: 


YEAS—Messrs. Anthony, Blair, Casserly, Corbett, 
Cragin, Davis of West. Virginia, Fenton, Gilbert, 
Hamilton of Maryland, Hamilton of Texas, Harlan, 
Hill, Kelly; Morton, Rice, Robertson, Saulsbury, 
Schurz, Scott, Sprague, Stevenson, Stockton, Sum- 
ner, Thurman, Tipton, Trumbull, Vickers, Wilson, 
and Windom—29, . : 
“NAYS—Messrs. Ames, Boreman, Buckingham, 
Caldwell, Carpenter, Chandler, Clayton, Cole, Conk- 
Cooper, Davis of Kehtucky,:-Edmunds, Ferry 
of Connecticut, Ferry of Michigan, Flanagan, Fra- 
linchrveen. Hamlin. HWiteahnank. Haws Morrill af 
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Maine, Osborn. Patterson, Pratt, Ramsey, Sawyer, 
Spencer. Stewart, and Wright—28. 
ABSENT—Messrs._ Bayard, Brownlow, Cameron, 
Johnston, Kellogg, Lewis, Logan, Morrill of Ver- 
mont, Nye, Pomeroy, Pool, Sherman, and West—Is. 


So the amendment was agreed to. 

The VICE PRESIDENT. The question 
recurs on agreeing to the resolution as 
amended. 

Mr. FENTON. Is it in ordernow to amend 
the resolution further? 
` The VICE. PRESIDENT. Itis. 

Mr. FENTON. I propose at the proper 
place to insert an amendment, which the Sec- 
retary can redace to form in proper language, 
that the answers to the interrogatories pro- 
pounded by the Chair shall be in writing and 
under oath. 

The VICE PRESIDENT. The Senator from 
New York moves to amend the resolution, as 
the Chair understands, by striking out the 
words ‘and shall be required to answer the 
same,” and inserting “and this answer to the 
interrogatories shall be in writing and under 


oath.” f ‘ 

Mr. CARPENTER. That question which 
they are to ask time of the Senate to consider 
and then address the Senate in writing upon 
is, whether they are willing to appear betore 
the committee and answer proper questions. 

The VICE PRESIDENT. The question is 
on the amendment of the Senator from New 


York. 

Mr. FENTON. | I ask for the yeas and nays 
on that amendment, and in doing so I will 
make this single statement: it does not inter- 
fere at all with the prerogatives of the com- 
mittee. The ‘proper questions” suggested 
in the interrogatories may still be propounded 
by the committee without any abridgment 
and the auswers given orally. ‘his relates 
solely to the replies that these witnesses are 
called upon to make to the interrogatories 
propounded by the Chair. 

io FERRY, of Connecticut. What are 
they?.. aoe 

Mr. PENTON.. Let them be read. ; 

Mr. CARPENTER. Inthe first place, what 
their excuse is for not answering, and second, 
whether they. are willing to go before the com- 
mittee and answer. 

Mr. FERRY, of Connecticut. Does the 
Senator from New York mean that. they shall 
have time to answer those questions in writing ? 

Mr. FENTON. I meant to give them time, 
and it is in accordance, I am informed by the 
President of the Senate, with the usage in such 


cases. 

Mr. MORTON. That embraces the inter- 
rogatory which was amended on the motion 
of the Senator from Illinois? 

Mr. FENTON. Yes; sir. 

Mr, CARPENTER, Isimply wish to remind 
the Senate, without wasting time, that this wit- 
ness testified to the committee, as the report 
shows, that he came to the examination with 
a fixed purpose not to disclosethe source from 
which this paper was obtained. And one of. 
these witnesses at least was asked if he 
required any time to consider the matter, after 
the committee had advised him that it. was 
their unanimous opinion that he would be in 
contempt if be refused to answer, and he 
declined to take any time. Now it is pro- 
posed, not asked, as E understand, by the wit- 
ness or by any counsel of his, but it is pro- 
posed by a Senator to let Mr. White retire and 
consult with himself and address a commuani- 
cation in writing to the Senate on this subject ! 

Mr. SUMNER. I would call attention to 
a precedent which is before me, entitled ‘‘ con- 
tumacious witness,” and I think it is the last 
that has occurred in this Chamber. It was 
when, on the motion of Mr. Mason, theauthor 
of the fugitive slave bill, and at the time chair- 
man of the committee known as the Harper’s 
Ferry investigating committee, summoned sev- 
eral witnesses from the North to testify, hoping 
to implicate them in the proceedings of Jobn 
Brown at Harper’s Ferry. ` One of those wit- 


nesses was a well-known citizen and inventor, 
Thaddeus Hyatt, of New York. He was asked 
to answer certain questions. He declined.. On 
his declining he was brought to the bar of the 
Senate, when this incident ensued : 


| “Mr,Masox, T move that the witness be brought 

into the Chamber, in pursuance of ‘the order of the 

Senate. s 
“The Vick PRESIDENT, 

will fulfill the order. 

_ “The Sergeant-at-Arms appeared at the bar, hav- 

ing in his custody Mr. Hyatt. i 
“The VICE PRESIDENT ”— 


_ The Vice President then was Mr. Breckin- 
ridge— 

“The Vick Presipent. Mr. Hyatt, are you pre- 
pared now to answer the questions which I asked 
you by order of the Senate? 

“Mr. Hyart. Yes,sir; Lam. Ihave my answer 
here... L am not able to read it. Ihope the Clerk 
will read it for me. 

“Mr. Mason. L propose thatthe document which 
the witness tenders be received at the desk of the Sec- 
retary and examined, to see if it contains answers 
to the interrogatories put to him, and whether they 
are undor oath. : 


The Sergeant-at-Arms 


“The motion was agreed to; and the Sergeant-at- 
Arms took the answer to the Secretary’s desk. 

“Tho Vick Presipens. The Secretary informs 
the Chair that it purports to be an answer to the two 
interrogatories, and that it is under oath. 

“Mr. Mason... I observe, by a cursory look at the 
document, that it is a very long one. A great deal, 
or a portion of it at least, is apparently printed mat- 
ter. Ido not know how we can ascertain even the 
substance without reading it, or at loast so much of 
it as to see its character, so that we can determine 
whether to receive it, or to refer its consideration to 
thecommittee or not. I propose, therefore, that it 
be read for the present, in order to see what it con- 
tains. If necessary, the reading can be stopped at 
any particular point. 


Fhe Vicu PRESIDENT., If there be no objection 


the Secretary will proceed with the reading of the 


ont Mr. MASON. The witness may take a seat. 

“The Sergeant-at- Arms conducted him to a seat 
behind the bar. 

“Pho Secretary proceeded to read the answer, as 
follows.” 

After reading for some time Mr. Mason 
interfered to arrest the reading. He did not 
like it ; and then it appeared that a Senator 
who now has the honor—— 

Mr. CARPENTER. Allow me to ask 
whether that paper that was produced was an 
answer to these preliminary questions, or 
whether he had purged himself of the con- 
tempt and that paper was in answer to the 
interrogatories ? 

Mr. SUMNER. The questions propounded 
to him were : 

“1, What excuse have you for notappearing before 


the select committee of the Senate, in pursuance of 
the summons served on you on the 24th day of 
January, 1860?” e 

There were two interrogatories on this occa- 
sion as now. 

“2, Are you now ready to appear before said 
committee and answer such proper questions as shall 
be put to you by said committee?” 

That second interrogatory is nearly coinci- 
dent with that now before the Senate, except 
so far as it has been amended on-the: motion 
of the Senator from Ihiinois, 

Mr. CARPENTER. And the witness pro- 
duced his answer in writing. 

Mr. SUMNER. In writing under oath. 

Mr. CARPENTER. But he first purged 
himself of contempt. by being here and ready 
to answer. - 

Mr. SUMNER. I call attention to this as 
the last precedent that we have. Whether the 
Senate will think it advisable to pursue it is 
for them to judge; but the Senate will bear 
in mind that this answer was in writing and 
under oath, precisely as is contemplated by 
the motion’of the Senator from New York. 

Mr. CARPENTER. He did not appear 
there and ask for time after having had ample 
opportunity, but came with a document so 
lengthy that nobody could read it. 

Mr. SUMNER. It was read, because I had 
the honor of a seat in this Chamber at the 
time, and I insisted that itshould be read. 

Mr. CARPENTER, I understood the Sen- 
ator to-say that the reading was interrupted. 
- Mr. SUMNER. -Fhe reading was inter- 
rupted by Mr. Mason, =.. 


Mr. CARPENTER. And was. it afterward 
resumed? EG 
Mr. SUMNER. On my protest it was re- 


sumed. : , 

The VICE PRESIDENT.. The Chair is’ 
familiar with the case. A point of order was 
made by Mr. Foster, afterward President pro - 
tempore of the Senate, that as the Senate had 
to vote on the reasons of the person at. the 
bar. they had a right to hear those reasons, 
and they must be stated to the body, and the 
paper was read, though it was at considerable 
length. Even Mr. Toombs at last. insisted 
that the reasons should be read in full and 
considered. f ; 

Mr. FENTON. I suppose if this amend- 
ment should prevail it would be entirely com- 
petent for the witnesses to present their reply 
in writing and under oath at the hour; but if 
that were at all inconvenient, it would then be 
competent for the body, and the courtesy of 
the Senate as well as its duty would induee it, 
to extend proper time for them to make an 
answer under oath as contemplated in the 
amendment, 

The VICE PRESIDENT. The Senator from 
New York demands the yeas and nays on the 
question of agreeing to his amendment. 

The yeas and nays were ordered. 

Mr. THURMAN. I should like to have 
the amendment reported. 

The VICE PRESIDENT. The amendment 
will be read. ; 

The Cuer Crerx. The amendment is to 
strike out the words ‘‘and that he be required 
to answer the same,’”’ and in lieu thereof in- 
sert: ‘‘and that the answers to those interrog- 
atories shall be in writing and under oath.”’ 

The VICE PRESIDENT. The Secretary 
did not read all the matter to be stricken out; 
the words ‘‘and that the Secretary of the Sen- 
ate reduce his answers to writing” are also 
proposed to be stricken out. 

The Carer CLERK. The words to be stricken 
out are: $ 

And that ho be required to answer the same, and 
that the Secretary of the Senate reduce his answers 
to writing. 

And in lieu thereof it is proposed to insert: 

And that the answers to these interrogatories shall 
be in writing and under oath. 

Mr. CARPENTER. If that amendment 
stands he may file the paper called his answer 
at any time during his natural life, or subse- 
quently by his executors! 

Mr. THURMAN. No; it will be for the 
Senate to say. 

The VICE PRESIDENT. The resolution 
will still be open to amendment as fixing a 


time. 

Mr. THURMAN. That can be amended 
by saying that he shall do il within:such a time 
after the adoption of the resolution, or we can 
adopt the resolution thus amended and then 
fix the time, which would be a better course. 

Mr. FENTON. Certainly. We can see 
what time the parttes desire. > 

Mr. THURMAN. Someone may inquire of 
them what time they ask. Perhaps the Senator 
from New York could learn it from them. 

The VICK PRESIDENT. ‘The yeas and 
nays have been ordered on the amendment 
of the Senator from New York. 

Mr. HARLAN. If I understood the read- 
ing correctly, there are some words proposed 
io be stricken out that I think ought to be 
retained. ‘Che. words’ to which I refer are, 
‘and that they be required to answer the 

me?’ 

Mr. CONKLING, Oh, you might as well 
strike them out. 

Mr. HARLAN. ‘Why? 

Mr. CONKLING.. Because the more you 
strike out the more you defeat the inquiry. 

Mr. FENTON. ‘hose words are not to be 
stricken out. 

Mr. HARLAN. Ithoughtnot. Theamend- 
ment is simply to give them an opportunity to 
answer in writing instead of orally. : 
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Mr. CARPENTER. The amendment, as 
it stands, instead of requiring them, simply 
authorizes them to answer. f 

The VICE PRESIDENT. The Senator 
from New York perhaps had better reduce 
his améndment to writing. The Secretary 

- endeavored to take it down as it was stated 
orally, and perhaps has not got it as explicit 
as the mover desires. _ 

Mr. FENTON. [I will endeavor to put it 
in. writing. ý , 

The VICE PRESIDENT. The Chair will 
suggest that perhaps the question would be 


definitely settled by pútting the amendment in. 


this shape, if it meets the approval of the Sen- 
ator from New York: strike out the words ‘and 
that the Secretary of the Senate reduce his 
answers to writing,’’ and in lieu of those words 
insert ‘and his answers shall be in writing and 
under oath,”’ so as to read ‘‘and that he be 
required to answer the same, and his answers 
shall be in writing and under oath.” 

Mr. FENTON. That is correct. 

Mr. CASSERLY. Isuggest to the Senator 
from New York that hisobject probably is not 
to place the respondents at the bar under any 
compulsion as to answering in writing, but to 
allow them to answer in writing if they prefer 
it. That is, their answer may be either oral 
or in writing, at their option, 

Mr. THURMAN. . That can be effected by 
the simple change of a word, by using the 

hrase ‘‘ may be’’ instead of ‘shall be.” 

The VICE PRESIDENT. Does the Sen- 
ator from New York modify his amendment 
according to that suggostion ? 

Mr. FENTON. Ihave no objection-to that. 

The VICE PRESIDENT. The Senator from 
New York modifies his amendment so as to 
provide that the witness shall be required to 
auswer, and may answer in writing and under 
oath. Are the yeas and nays still called for 
on the amendment in this form? 

Mr. CARPENTER, Yes, sir. 

The question being taken by yeas and nays, 
resulted—yeas 27, nays 31; as follows: 

¥@AS—Messrs. Blair, Casserly, Corbett, Cragin, 
Davis of West Virginia, Fenton, Gilbert, Hamilton 
of Maryland, Hamilton of Texas, Harlan, Hill, Kelly, 
Morton, Osborn, Rice, Saulsbury, Schurz, Sprague, 
Stevenson, Stockton, Sumner, Thurman, Tipton, 
Trumbull, Vickers, Wilson, and Windom—27. 

NAYS—Messrs. Ames, Anthony, Boreman, Buck- 
ingham, Caldwell, Carpenter, Chandler, Clayton, 
Cole, Conkling, Cooper, Davis of Kentucky, Bq- 
munds, Ferry of Connecticut, Ferry of Michi- 
gan, Flanagan, Frelinghuysen, Hamlin, Hitchcock, 
ilowe, Logan, Morrill of Maine, Morrill of Ver- 
mont, Patterson, Pratt, Ramsey, Sawyer, Scott, 
Spencer, Stewart, and Wright—31. 
_ ABSENT—Messrs. Bayard, Brownlow, Cameron, 
Johnston,. Kellogg, Lewis.. Nye, Pomeroy, Pool, 
Robertson, Sherman, and West—12, 

So the amendment was rejected. 

The VICE PRESIDENT. If there be no 
further amendment the question is on agree- 
ing to the resolution as amended, upon which 
the yeas and nays have been demanded by the 
Senator from Wisconsin, [Mr. CARPENTER. ] 

The yeas and nays were ordered. . 

Mr. CASSERLY. Let the resolution be 
read as amended, | ; : 

The VICK PRESIDENT. The resolation 
as it now stands will be read, 

The Chief Clerk read as follows: 


Resolved, That Z. L. White, now in the custody of 
the Sergeant-at-Arms on an attachment for con- 
tempt in refusing to answer certain questions pro- 
pounded to him while he was being examined as a 
witness by a select committee of the Senate thereto 
duly authorized, be arraigned at the bar of the Sen- 
ate; and that the President of the Senate propound 
to him the. following interrogatories: 

“First. What excuse have you for notanswering the 
several interrogatories propounded to you by mem- 
bers of the special committee of the Senate, before 
which committee you were examined as a witness on 
the 1th day of May, instant? 

“ Second. Arc you now ready to appear before said 
committee and answer all proper questions which 
may be put to you by said committee touching the 
disclosure, directly or indirectly, through any mem- 
ber of the Senate, or any officer or employé thereof, 
of what purports tobe a copy of the treaty of Wash- 
ington, now -pending before the Senate in. executive 
session?” | ‘ , 

And that he. be required to añswer tie same, and 
that the Secretary of the Senate reduce his answers 


li 


‘papers for publishin 


to writing. And that the said witness be first sworn 
by the Vice President; and that the Vice Presi- 
dent then: propound to him the several interroga- 
tories which were propounded to him by the com- 
mittee, and which he refused to answer, as shown 
by the report of said committee; and that said wit- 
ness be required to answer the same, and that the 
Secretary of theSenate reduce his answers to writing. 


Mr. SUMNER. Mr. President, I have not 
said anything on this question; others have 
spoken ; nor am I disposed: now to occupy the 
attention of the Senate; but I would suggest 
to the Senate, have we not proceeded far 
enough in this business? Two days, and there 
is the result, and the business not yet ended. 
The old exclamation of the Roman tribune, 
sir, was, ‘To what good purpose?’ Every 
Senator mightrepeat that now: Cuibono? To 
what good purpose can we proceed farther ? 
I think the Senate had better stop. I think 
they have gone far enough in this business. 
They bave shown a reasonable alacrity in giv- 
ing two days to the inquiry. Is it expedient 
to give I know not how many more days? I 
make- this inquiry by way of suggesting the 
conclusion that we had better vote this reso- 
lution down, and that will be notice that we 
abandon for the present this whole inquiry. 
Ido not think any good can come out of it. 
It will not be advantageous to the Senate or 
to the country. On the contrary, I believe 
both will suffer. i 

Mr. STEWART. Mr. President, I do not 
propose-to occupy the attention of the Senate 
more than a moment. I think it is prejudicial 
to the Senate and to the country for us to pre- 
tend to have secret sessions, and to have the 
proceedings of such sessions constantly pub- 
lished. I have no fault to find with the news- 
them, but I do believe 
that there is somebody in the Senate who does 
give the information; that there is somebody 
here sitting with us who is betraying us con- 
stantly. Thatis evident. Long speeches are 
given out constantly. Such things bring the 
Senate into contempt. It seems to me that 
we should go on with this investigation and 
other investigations while we have the rule, 
and while the rule is violated. Otherwise, 
abrogate the rule. 

Mr. SUMNER. That is right. 

Mr. STEWART. Abrogate the rule or 
enforce it. Do not have portions of the Senate 
abiding by the rule and othersviolatingit. The 
manifest injustice of that is seen by the world 
and felt, and it isa common subject of remark. 
Any one who has read the newspapers for the 
past year or two can very well see how the 
matter stands. Now, I say Iam in favor of 
either investigating this matter or abandoning 
the rule and having the reporters in the Sen- 
ate Chamber all the time. While we have the 
rule, and while we have a plain case of con- 
tempt before us, I shall be governed by the 
rule as I am now, and refrain from imparting 
the secrets of the Senate. 

Mr. CARPENTER. Mr. President, after all 
that has been said I desire to add. but one 
word. Of course I have no personal knowl- 
edge on this subject; but I desire to say that, 
from whatI have heard and seen, my judgment 
is that this publication was made through the 
Senate. My belief is that if the committee 
can be left to exercise the ordinary powers 
that belong to such a committee they will 
develop that fact and establish it. Now, if the 
Senate do not want to do that, very well; I 
have no anxiety aboutit. I was appointed by 
the Chair upon this committee, and I have 
served in good faith, supposing the Senate 
wanted this matter investigated. If they do 
they will let us go on. It they do not they 
will stop us. | 

The VICE PRESIDENT. The question is 
on the resolution as. amended, on which the 
yeas and nays have been ordered. 

Tbe question being taken by yeas and nays, 
resulted—yeas 42, nays.14; as follows: 


_ YHAS—Messrs. Ames, Anthony, Boreman, Buck- 
ingham, Caldwell, Carpenter, Casserly, Chandler, 
Clayton, Cole, Conkling, Cooper, Corbett, Davis of 


Kentucky, Edmunds, Ferry of Michigan, Flanagan, 
Frelinghuysen, Gilbert, Hamilton of Texas, Ham- 
lin, Harlan, Hill, Hitchcock, Howe, Kelly, Logan, 
Morrill of Maine, Morrill of Vermont, Osborn, Pat- 
terson, Pratt, Ramsey, Sawyer, Scott, Spencer, Ste- 
venson, Stewart, Stockton, Trumbull, Windom, and 
Wright Á 

NAYS—Messrs. Blair, Davis of West Virginia, 
Fenton, Hamilton of Maryland, Morton, Rice, Sauls- 
bury, Schurz, Sprague, Sumner, Thurman, ‘Lipton, 
Vickers, and Wilson—14. 

ABSENT—Messrs. Bayard, Brownlow, Cameron, 
Cragin, Ferry .of. Connecticut. Johnston, Kellogg, 
Lewis. Nye, Pomeroy, Pool, Robertson, Sherman, 
and West—14. 


So the resolution, asamended, wasagreed to. 


The VICE PRESIDENT. The Sergeant- 
at-Arms will execute the order of the Senate. 

[The Sergeant-at-Arms proceeded to the seat, 
occupied by Mr, White, and thence conducted 
him down the center aisle to the area in front 
of the Secretary’s desk, where he stood. ] 

The VICE PRESIDENT. Mr. White, I 
am directed by the Senate to propound to you 
two. interrogatories and ask answers thereto 
orally, which will be reduced to writing by the 
Secretary. I will read them first together, and 
will afterward propound the interrogatories 
separately. The two questions are as follows: 

“First. What excuse have you for not answering 
the several interrogatories propounded to you by 
members of the special committee of the Senate, 
before which committee you were examined as a 
witness on the 15th day of May instant? 

“Second, -Are you now ready to appear before 
said committee and answer all proper questions 
which may be put to you by said committee touch- 
ing the disclosure, directly or indirectly, through any 
member ofthe Senate,orany officer or employé there- 
of. of what purports to be a copy of the treaty of 
Washington now pending before the Senate in exec- 


utive session?” 


I will now read to you the firstinterrogatory 
and ask your answer thereto : 

“What excuse have you for not answering the 
several interrogatories propounded to_you by mem- 
bers of the special committee of the Senate, before 
which committee you were examined as a witness 
on the 15th day of May instant?” 

Mr. Waits. Mr. President, before proceed- 
ing to answer that question, I would ask of 
the Senate time to prepare an answer. 

Mr. SUMNER. I hope the witness will 
have that: indulgence. 

The VICE PRESIDENT. The Chair sup- 
poses the request applies to the other question 
also. 

Mr. Waite. Yes, sir. 

The VICE PRESIDENT. Having heard 
both interrogatories, the witness in response 
to the first interrogatory states that. he desires 
time to make an answer. The exact words 
will be reported by the Secretary or the pho- 
nographic reporter. 

Mr. SUMNER.. Suppose we now adjourn 
with the understanding that the witness be at 
the bar to-morrow in readiness. 

Mr. CONKLING. Perhaps the better way 
would be for the chairman of the committee 
who has this proceeding in charge to ascer- 
tain-how much time the witness wants. 

Mr. CARPENTER. I should like to inquire 
of the witness what time he needs? 

Mr. Wut. I will be ready to reply to- 


morrow. 

Mr. CARPENTER. At twelve o’clock? 

Mr. Wuite. . Yes, sir. 

Mr. CARPENTER, I think that entirely 
proper. 

The VICK PRESIDENT. TheSenator from 
Wisconsin moves that the witness have until 
twelve o'clock to-morrow to prepare his an- 
swer to the interrogatories. ‘The question is 
on that motion. 

The motion was agreed to. 


The VICE PRESIDENT. 
return to bis chair. 

[The Sergeant-at-Arms then escorted Mr. 
ae to the chair heretofore provided for 
him. 

Mr. THURMAN. I move that the Senate 
adjourn. 

Mr. CONKLING. I ask the Senator to 
withdraw that motion for a moment. The 
other witness ought not to be left in the pre- 


Mr. White will 


1871. 


THE CONGRESSIONAL GLOBE. 


863 


dicament in which he is. 
also. [Laughter.] 

Mr. THURMAN. No resolution has been 
passed in respect to Mr. Ramsdell. I think 
he had better assume that it will be passed 
and have his answer ready to-morrow. 

Mr. TRUMBULL. But we have not passed 
a resolution as to him. ; 

The VICE PRESIDENT.. If the Senator 
from Ohio insists on his motion to adjourn, it 
is not debatable. 

Mr. THURMAN. I do insist on the motion. 

The question being put, the Senate refused 
to adjourn. 

Mr. CARPENTER. Now, I offer in the 
case of Mr. Ramsdell the same resolution 
which I offered in the case of Mr.. White, sim- 
ply changing the name to H. J. Ramsdell. 

Mr. TRUMBULL. The Senator had better 
offer it in the form in which it was adopted in 
the other case. è 

Mr. CARPENTER. Yes, sir, I offer it in 
the form in which the Senate adopted it, sim- 
ply changing the name, 

The VICEPRESIDENT. The Senator from 
Wisconsin offers a resolution in regard to H. 
J. Ramsdell of the same character as that 
adopted by the Senate in the case of Z. L. 
White, including the amendment which was 
offered by the Senator from Illinois [Mr. Trum- 
BULL] and adopted by the Senate. 

Mr. CARPENTER, In the same words 
precisely, with the exception of the name. 

The VICE PRESIDENT. . Does any Sen- 
ator desire that the resolution be reported? 
[1 Oh, no] 

The resolution was agreed to. 


He may want time 


So it was 


Resolved, That H. J.Ramsdell, now in the custody” 


of the Sergeant-at-Arms on an attachment for con- 
tempt in refusing to answer certain questions pro- 
rounded to him while he was being examined as a 
witness by a_sclect committecof the Senate, thereto 
duly authorized, be arraigned at the bar of the Sen- 
ate; and that the President of the Senate propound 
to him the following interrogatories : $ 

“ First. What excuse have you for pot answering 
the several interrogatories propounded to you by 
members of the special committee of the Senate, 
before which committee you were examined asa wit- 
ness on the loth day of May instant? , 

‘Second, Are you now ready to appear before said 
committee and answer all proper questions which 
may be put to you by said committee touching the 
disclosure, directly or indirectly, through any mem- 
ber of the Senate or any officer or employé thoreot, 
of what purports to be a copy of the treaty of Wash- 
ington now pending before the Senate in executive 
session? ” 

And that he be required to answer the same; and 
that the Secretary of the Senate reduce his answers 
to writing; and that the said witness be first sworn 
by the Vice President; and that the Vice President 
then propound to him the several interrogatories 
which were propounded to him by the committee, 
and. which be. refused to answer, as shown bythe 
report of said committee; and that said witness be 
required to answer the same, and that the Secretary 
of the Senate reduce his answers to writing. 

The VICE PRESIDENT. The Sergeant- 
at-Arms will execute the order of the Senate. 

[The Sergeant-at-Arms conducted Mr. Rams- 
dell to the end of the center aisle, near the 
area in front of the Secretary’s desk, where he 
remained standing. | 

The VICE PRESIDENT. Mr. Ramsdell, 
I have been directed by the Senate of the 
United States to propound to you the follow- 
ing interrogatories, which you are required to 
answer orally, and- the Secretary will reduce 
your answer to writing: 

First. What excuse have you for not answering 
the several interrogatories propounded to you by 
members of the special committee of the Senate, 
before which committee you were examined as a 
witness on the 15th day of May instant? i 

“Second. Are you now ready to appear beforesaid 
committee and answer all proper questions which 
may be put to you by said committee toaching the 
disclosure, directly or indirectly, through any mem- 
ber of the Senate or any officer or employé thereof, 
of what purports tobe a copy of the treaty of Wash- 
angton. now 
session ?” 

Mr. RAMSDELL: Mr. President, I shall also 
ask time until to-morrow to prepare my answer. 

Mr. CARPENTER. : To-morrow at twelve 
o’clock ? : 

Mr. RAMSDELL. Yes, ‘sir: 

The VICK PRESIDENT. Mr. Ramsdell 


pending before the Senate in executive | 


a 


desires until twelve o’clock to-morrow to make 
his answer. Ak 

Mr. CARPENTER. I move that that time 
be granted. : 

The motion was agreed to.- l 

Mr. CONKLING. Now, I move that the 
Senate adjourn. 

The motion was agreed to; and (at four 
o'clock and fifty-six minutes p. m.) the Senate 
adjourned, 


Tuurspay, May 18, 1871. 

The Senate met at twelve o’clock meridian. 
Dor by Rev. J. B. Waxety, D, D., of New 

ork. 

The Journal of yesterday's proceedings was 
read and approved. 

Hon. Wiiu1aM Pret KELLOGG, of Louisiana, 
appeared in his seat to-day. 


CONSIDERATION OF TREATIES. 


Mr. SUMNER. I send to the Chair a new 
rule, which I ask to have adopted by the Senate, 

The VICE PRESIDENT. TheSenator from 
Massachusetts proposes an amendment to the 
rules, as.the Chair understands, and asks for 
its present consideration. 

Mr. SUMNER. I ask to have it read, and 
if there be no objection to its present consid- 
eration so much the better. Ithink the sooner 
it is adopted the better it will be for the Senate. 

The Chief Clerk read as follows: 


Resolved, That the following rule be adopted by 
the Senate, namely: | 

All treaties with foreign Powers shall be consid- 
ered in public and open session of the Senate unless 
when communicated in special confidence by the 
President, or when ordered otherwise by special vote 
of the Senate. 


Mr. HARLAN, 


over. 

Mr. EDMUNDS. Let it go to the Commit- 
tee on Rules. 

Mr. SUMNER. I ask to have the resolu- 
tion printed if it is to go over. 

The VICE PRESIDENT, If there be no 
objection the printing will be ordered. 

Mr. POMEROY. As that resolution will 
require a modification of several rules; I sug- 
gest that it had better be referred to the Com- 
mittee on Rules, so that if it is to be adopted 
the other rules may be made to conform to it. 

Mr. SUMNER. Let this be adopted, and 
then it can be harmonized with the other rules. 

Mr. HARLAN. Let it be printed and go 


over. 
The VICE PRESIDENT. The resolution 


I think that had better go 


i| will be printed and lie over. 


Mr. HARLAN. Mr. President—— 

Mr. CONKLING. Ifthe Senator will par- 
don me a moment, I should like to offer an 
amendment to this resolution to go over also. 
I move to amend it. by inserting the words 
tand all other matters heretofore known as 
executive matters ;’’ so that it will read: 


All treaties with foreign Powers and all other 
matters heretofore known as executive matters. 


The VICE PRESIDENT. The amendment 
will go over with the proposition itself. 
HOUR OF MEETING. 


Mr. HARLAN. I move that when the Sen- 
ate adjourns to-day it adjourn to meet at ten 
o'clock to-morrow. 

Mr. SUMNER. *I hope not. 

Several SENATORS, (to Mr. Harrax.) Your 
motion is right. 

Mr. SUMNER. I submit to the Senator 
from Iowa that if wecome here at twelveo’ clock 
and stay until five that is a long enough ses- 


|. sion, and: I doubt whether it would be advis- 
| able to come here at ten o'clock and sit all 


through the day. 

Mr. HARLAN. I would observe to my 
honorable friend, the Senator from Massachu- 
setts, that we have been here now more than a 
week without making very much progress on 
the subject on which the Senate has been con- 
vened, and I think it-would be well to meet 


-earlier in order to devote some portion of the} 


time to that business, ‘That is my object in 
making the motion. ‘Of course if a majority 
of the Senate be adverse to an earlier meeting, 
if it shall be their pleasure to protract the ses- 
sion, I can submit, though I shall do it with 
great reluctance. I prefer to have the sense 
of the Senate on this motión., I do not. feel 
disposed to debate it. i 

The VICE PRESIDENT. The Senator from 
Towa moves that when the Senate adjourns to- 
day itadjourn to meet at ten o’ clock to-morrow. 

The motion was agreed to; there being, on a 
division—ayes 29, noes 20. 

Mr. HARLAN. Inow move that the Sen- 
ate proceed to the consideration of executive: 
business. 

Mr. MORTON. Mr. President-—— f 

The VICE PRESIDENT. The motion is 
not debatable except by unanimous consent. 

Mr. MORTON. I should like to suggest to 
the Senator whether it would not be better to 
conclude ‘the business we have in hand and 
then go to this treaty in earnest. : 

Mr. CARPENTER, I call for the regular 


order. 

Mr. MORTON, I suggest to the Senator 
from Iowa, and I say it with the hope that we 
are not going to put in this day as we did yes- 
terday, that we fad better try to dispose of 
the business we have in hand. 

The VICE PRESIDENT. The Senator from 
Wisconsin calls for the regular order; but a 
motion to adjourn or to proceed to the consid- 
eration of executive business, under the eley- 
enth rule, has priority of all other motions. 

Mr. HARLAN. Mr. President-—— i 

The VICE PRESIDENT. This motion is 
not debatable, except by unanimous consent. 

Mr. HARLAN. Iask unanimous consent 
to submit a remark in explanation. 

The VICE PRESIDENT. The Senator from 
Iowa asks unanimous consent to give the reg 
son for his motion. Is there objection ? 

Mr. CONKLING. None, if there is an op- 
portunity on the other side to submit counter 


reasons. 
The VICE PRESIDENT. Thatis an objec- 
tion. A conditional consent is an objection. 
Mr. HARLAN. | I do notintend to debate, 
or submit any reasons. 1 wish merely—— 
The VICE PRESIDENT. Any remarks are 
objected to unless the matter be opened to 
general debate. 
Mr. HARLAN. If I should withdraw the 
motion I should be out of order also, I sup- 


ose. 
ž The VICE PRESIDENT. TheSenator can 
withdraw his motion. 

Mr. HARLAN. I hope my brother Sen- 
ators will allow me to make this observation : 
I desire simply to obtain the sense of a major- 
ity of the Senate on the question of proceed- 
ing with the consideration of the business for 
which the Senate has been convened. Ifa 
majority prefer to proceed with some other 
business, of course it is for the majority to 
take the responsibility. That is all. I would 
prefer a vote of the Senate on this motion. 

The VICE PRESIDENT. The Senator from 
Iowa moves that the Senate proceed to the 
consideration of executive business, 

The motion was not agreed to. 

RECUSANT WITNESSES. 

The VICE PRESIDENT. The Senator from 
Wisconsin now demands the regular order, 
which is the execution of the order of yester- 
day. The Sergeant-at-Arims will present Mr. 
White at the bar of the Senate. 

{The Sergeant-at-Arms conducted Z. L. 
White to the area in front of the Secretary’s 
desk, where he remained standing. J 

The VICE PRESIDENT, (addressing the 
witness.} Mr. White, by direction of the Sen- 
ate yesterday I propounded to you two inter- 
rogatories which the Senate resolved that you 
should have until twelve o’clock to-day to 
answer. Have yon your answer now ready? 

Mr. Wuits. Yes, sir. 
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~The VICE PRESIDENT. Do you desire 
to read it yourself, or shall the Secretary read 
it for you? 

Mr. Waits. I will read it. myself. f 

He then proceeded to read from manuscript 
as follows: 

To the first interrogatory my answer is as 
follows: 

My excuse for not answering the several 
interrogatories propounded. to me by the mem- 
bers of the special committee of the Senate, 
before which committee I was. examined as a 
witness on the 15th day of May instant, is, that 
it would be in violation. of my professional 
honor. My profession is to collect news in 
this city and to transmit it by telegraph to the 
journal which I represent. It is the uniform 
practice of members of my profession to regard 
as confidential the sources of all the news they 
reveive, and there is always an implied prom- 
ise of secrecy whenever information passes 
into the hands of a newspaper man. This 
pledge of secrecy is considered among my pro- 
fessional associates as a client’s secrets are to 
an attorney, & patient’s secrets to a physician, 
or those of a dying man to a minister of the 
gospel; and were I, therefore, to violate it by 
answering the questions propounded, I firmly 
believe that I should render myself infamous 
in the eyes of my professional associates. 

To the second interrogatory I make the fol- 
lowing answer: 

I have already testified before the special 
committee of the Senate that I did not receive 
what purports to be a copy of the treaty of 
Washington from any Senator or officer of the 
Senate; that it was printed on folio pages, a 
single column on each page; and that | first 
saw it ator about ten o'clock on the night of 
May 10, instant. I have since been informed 
that the copy which F thus described was not a 
Senate document, but was one printed by order 
of the State Department, of which, I am also 
informed, forty or more copies were printed for 
the use of the Department and for distribu- 
tion. Iam now ready to go before the spe- 
cial committee of the Senate and to testify 
that neither directly nor indirectly did [receive 
the copy of what purports to be the treaty 
of Washington from any Senator or officer of 
the Senate, nor, so far as I know, from any 
employé thereof. 

[The Sergeant at-Arms took the written 
answer of Mr. White to the Secretary’s desk. } 

Mr. CARPENTER. I suppose the witness 
will now be sworn to answer the inuterrogato- 
ries propounded to him by the committee, and 
which be refused to answer to the committee. 
That was a part of the order of the Senate. 

{Mr. White, who, at the close of the reading 
of his answer, had been requested by the Vice 
President to resume his seat, was again brought 
Heg to the area in front of the Secretary’s 
ess. 

The VICE PRESIDENT, (to Mr. White.) 
In accordance with the resolution of the Sen- 
ate I now administer. an oath to you that you 
will true answers make to the questions which 
I shall propound. [Administering the oath. ] 
“You, Z. L. White, do solemuly swear that the 
answers you shall make to the questions pro- 
pounded to you shall be the truth, the whole 
truth, and nothing but the truth. So help you 
God.” The answers that you make will be 
reduced to writing by the Secretary. The 


first question which, by the reportof the com- | 


mittee, it appears you declined to answer was 
the following: ‘‘Was that copy’’—relerring 
to the alleged copy of the treaty of Washing- 
ton which you  telegraphed—‘‘furnished in 
print orin written manuscript?” : 

The Witness. I first saw it in print. 

The VICE PRESIDENT. The second ques- 
iion which you- declined to answer was the-fol- 
lowing: ‘* How long bad you had in your pos- 
session that copy before it was telegraphed?” 

The Wirvess. I telegraphed it immediately 
on receiving i 


The VICE 


t. x 
PRESİDENT. The third ques- 


tion which you declined to answer was the fol- 


lowing: ‘‘From whom did you obtain the copy, 
or the document from which the copy was 
made, which was left in the telegraph office 
for transmission to this paper?” 

The Witness. That question I respectfully 
decline to answer for the reason given in my 
answer to the first interrogatory. 

The VICE PRESIDENT. ‘The next ques- 
tion which you declined to answer was: ‘Where 
did you obtain it?”’ 

The Witness. I obtained it at ten o’clock 
or about ten o'clock on the night of May 10. 

The VICE PRESIDENT. ‘The question is 
not when, but “where did you obtain it?” 

The Wrrness. That question I respectfully 
decline to answer for the reason stated in my 
answer to the first interrogatory. 

The VICE PRESIDENT. ‘The next ques- 
tion appears to be a continuation of the pre- 
vious question, and is as follows: ‘And you 
refuse to answer from whom, and when, and 
where you did obtain it?”’ 

. The Wreness. I have already answered 
when I obtained it. As to the other two 
points, E respectfully refuse to answer. 

The VICE PRESIDENT. The next ques- 
tion you did not positively decline to answer, 
and I will read the question and the answer: 

“Question. Was the copy that you saw a printed 
copy? I do not ask about what you furnished ; but 


was ita printed or manuscript copy. that you saw? 
“Answer. L profer not to answer that.” 


The Wrrnzss. I now say it was a printed 


copy. 

The VICE PRESIDENT. The Chair on 
turning over the report of the witness’s testi- 
mony before the committee ascertains that sub- 
sequently the witness did answer before the 
committee that it was in print. [To the wit- 
ness.] The next question which you declined 
to answer before the committee was, ‘Did you 
pay anything, and, if so, how much, for that 
copy which you obtained?” 

The Witness. That question, for the reason 
stated in my answer to the first interrogatory, 
I respectfully decline to answer. 

The VICE PRESIDENT. The next ques- 
tion referring to this copy is, ‘‘ What did you 
do with it?” You answered to the commit- 
lee, “I respectfully refuse to answer that ques- 
tion.” 

The Wrrness. I give the same answer here. 

The VICE PRESIDENT. The next ques- 
tion was, ‘f When did you last see it ?”” 

The Wrirness. I give the same answer that’ 
I have previously given. 

The VICE PRESIDENT. The next ques- 
tion was, ‘ Where did you last see it?’ 

The Wirness. I respectfully decline to 
answer the question. 

The VICE PRESIDENT. Referring to the 
time when you obtained this alleged copy of 
the treaty the question was asked, ‘‘ Who else 
was there besides you?’’ and you respectfully 
declined to answer it, 

The. Witness. I respectfully decline to 
answer it. 

The VICE PRESIDENT. Another declin- 
ation of an answer was-:made with a qualifi- 
cation, and the Chair will read the question 
and the answer: 

“ Question, Was Mr. Flagg, one of theclerks of the 
Senate, in that room between, ten and one o’clock 
that night? 

** Answer. I respectfully refuse to answer that. I 


believe I have testified that no officer of the Senate 
furnished the treaty to me.” 


_Mr. CARPENTER. That question he did 
fully answer subsequently. Mr. Flagg was not 
there, and he did not see him that night. 

' The VICE PRESIDENT. The Chair, on 
looking further at the testimony, sees that it 
was. subsequently answered, that he was not 
present that night at all. [To the witness. ] 
The next question which you declined to an- 
swer was, ‘‘And you refuse to tell who was in 
the room that night?” . 

The Wirnzss, I still decline to-answer that 
question. om . : cet 


? 


The VICE PRESIDENT. After consulta- 
tion by the committee you were recalled, and 
after some remarks by the chairman this ques- 
tion was propounded to you, which you declined 
to answer: 


“Question. From whom did: you obtain the printed 
copy of what purports to be the treaty spoken of by 
you, which you transmitted to the New York Trib- 
une, and which you have stated you recoived and 
transmitted at or about ten o’clock p. m. of Wednes- 
day, May 10, 1871?” 


The Wirness. I respectfully decline to 
answer that question, for the reason given in 
my answer to the first interrogatory. 

The VICE PRESIDENT. ‘Lo explain to 
you the next question which you declined to 
answer the Chair must read to you the question 
which precedes it and your answer: 


“ By the Chairman: 

“ Question. The question is whether your profes- 
sional honor, as you call it, would attach to illicit 
news for which you had paid money; would you, in 
such a case, feel bound not to answer a question 
which called for the source on the ground of profes- 
sional honor? x 

“ Answer. That would depend on the understanding 
between the person from whom I received it and 
myself.”” 


The next question which you declined to 
answer was, ‘* Was there any understanding 
upon that subject in this instance ?”’ 

The Witness. I decline to answer that ques- 


tion. 

The VICE PRESIDENT. The Chair has 
now read to you all the questions which you 
declined to answer before the committee. 

[The witness resumed the seat provided for 
him without the bar, near the main door of the 
Senate Chamber. ] 

Mr. CARPENTER. I offer the following 
resolution, and ask its present consideration: 


Whereas Z. L. White, appearing at the bar of the 
Senate in the custody of the Sergeant-at-Arms pur- 
suant to the resolution of the Senato of the 16th of 
May instant, was required, by order of the Senate 
then made, to answer the following interrogatories: 

“ First. What excuse have you for not answering 
tho several interrogatories propounded to you by 
members of the special committee of the Senate, 
before which committee you were examined as a ; 
witness on the 15th day of May instant? ee Dt 

‘Second. Are you now ready to appear before said 
committee and answer all proper questions which 
pray be put to you by said committee touching the 
disclosure, directly or indirectly, through any mem- 
ber of the Senate or any officer or employé thereof, 
of what purports to be a copy of the treaty of Wash- 
ington now pending before the Senate in executive 
session ?”” . f 

And whereas said White was authorized by ordor 
of the Senate, on the 17th day of May instant, to 
answer said interrogatories in writing this day; and 
whereas the said White has delivered bis answer in 
writing to said interrogatories, but shows no valid 
excuse for not answering the questions put to him 
by said special committee, and has not answered 
that he is ready to appear before said committee to 
answer all proper questions touching the disclosure 
mentioned in said second interrogatory ; and whereas 
the said witness was also required by order of the 
Senate then made to answer certain questions which 
had been put to him by said committee and which 
he had refused to answer, as shown by the report of 
the committee, and has refused at the: bar of the 
Senate to. answer a portion of said questions which 
had been put to him by said committee; and whereas 
the said Z. L. White has not purged himself of the 
contempt wherewith he stands charged: Therefore, 

Be tt resolved, That the said Z, L. White be com- 
mitted by the Sergeant-at-Arms to the common jail 
of the Territory of Columbia, to be there kept in 
close custody until he shall signify his willingness 
to answer the questions propounded to him by the 
Senateand appear before said committee and answer 
such proper questions as may be propounded to him 
by said committee; and for the commitment and 
detention of the said Z. L.W hite this resolution shall 
be a sufficient warrant. 

Resolved, That whenever the officer having said 
Z. L. White in custody shall be informed by said 
White that he is ready and willing to answer as 
aforesaid, it shall be the duty of such officer to 
deliver the said Z. L. White over to the Sergeant- 
at-Arms of the Senate, whose duty it shall be again 
to bring him before said committee; and if he shall 
duly answer all proper questions put to him by the 
said committee, said committee shall cause him to 
bedischarged from custody; and said committee shall 
be continued during the recess following the present 
session, and are hereby authorized to sit during said 
recess, with all the powers conferred by the original 
resolution of the Senate under which said committee 
was appointed. 


Mr. MORTON.. In order to take ‘the sense 
of the Senate without debate and avoid the 
consumption of time, I move totay that reso- 
lution on the table. peer EE o : 
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Mr. CARPENTER. I ask for the yeas and 
nays on that motion. 

The yeas and nays were ordered; and being 
taken, resulted—yeas 25, nays 35; as follows: 

YEAS—Messrs. Anthony, Bayard, Blair, Cragin, 
Davis of West Virginia, Fenton, Gilbert Hamilton 
of Maryland, Hamilton of Texas, Harlan, Kellogg, 
Morton, Osborn, Rice, Robertson, Saulsbury, Schurz, 
. Sprague, Sumner, Thurman, Tipton, Vickers, West, 
Wilson, and Windom—25, 

NAYS— Messrs. Ames, Boreman, Buckingham, 
Caldwell. Carpenter, Casserly, Chandler, Clayton, 


Cole, Conkling, Cooper, Davis_of Kentucky, Ed- 


munds, Ferry of Connecticut, Ferry of Michigan, 
Flanagan, Frelinghuysen, Hamlin, Hill, Hitchcock. 
Howe, Kelly, Logan, Morrill of Maine, Morrill of 
Vermont, Pool, Pratt, Ramsey, Sawyer, Scott, Spen- 
cer, Stewart, Stockton, frumbull, and Wright—26. 

ABSENT—Messrs. Browniow, Cameron, Corbett, 
Johnston, Lewis, Nye, Patterson, Pomeroy, Sher- 
man, and Stevenson—10, 

So the Senate refused to lay the resolution 
on the table. 

Mr. SUMNER. I move that the resolution 
-þe amended by striking out all relating to the 
common jail, so that if the resolution passes 
the witness shall be committed simply to the 
custody of the Sergeant-at-Arms, 

The VICE PRESIDENT. The Senator from 
Massachusetts moves to strike out that part of 
the resolution which proposes a confinement 
in the jail of this District, and to insert con- 
finement by the Sergeant-at-Arms of this body. 

Mr. SUMNER. In support of that amend- 
meut I will say that the only precedent we 
have in our history known to me for this case 
is that of Nugent, and he was committed to 
the custody of the Sergeant-at-Arms. It ap- 
pears from the newspapers of the time that 
there was a perpetual menace, as the excite- 
ment increased, that the custody should be 
changed to the common jail, but it does not 
appear that it was so changed. He continued 
for some two months in the custody of the 
Sergeant-at Arms. We all know, also, that 
after the trial of impeachment a witness was 
taken into custody; but it was simply the cus- 
tody of the Sergeant-at-Arms of the House. 

There is one other precedent to which I 
ought to allude, and it will be for the Senate 
to say whether they will follow it, It is the 
resolution of the Senate in the spring of 1860, 
on the motion of Mr. Mason, chairman of the 
committee raised especially to persecute the 
supposed associates of John Brown, and taking 
one of them into custody, bringing him into 
this Chamber, propounding to him certain in- 
terrogatories which he refused to answer. Mr. 
Mason finally brought forward a resolution 
that he should be committed to the common 
jail. That, sir, is the precedent which it is 
now proposed to follow. The-Senate will con- 
sider whether they will follow the lead of Mr. 
Mason, author of the fugitive slave bill, chair- 
man of the Harper’s Ferry investigating com- 
mittee, and afterward a rebel, in committing 
a citizen to the common jail, or whether they 
will follow the better precedent of the Senate 
at a better day and under better auspices. 

On this motion I ask for the yeas and nays. 

The yeas and nays were ordered ; and being 
taken, resulted—yeas 31, nays27; as‘follows: 

¥ EAS—Messrs. Anthony, Bayard, Blair, Casserly, 
Corbett, Cragin, Davis of West Virginia, Fenton, 
Gilbert, Hamilton of Maryland, Hamilton of Texas, 
Hw lan, HiH, Kellogg, Kelly, Morton, Osborn, Pool, 
Rios, Robertson, Saulsbury, Schurz, Sprague, Stock- 
ton, Sumner, Tharman, Tipton, Vickers, West, Wil- 
son, and Windom—3l. g 

NAYS—Messrs. Ames, Boreman, Buckingham, 
Caldwell, Carpenter, Chandler, Clayton, Conkling, 
Dovis of Kentucky, Edmunds, Ferry of Connecticut, 
Ferry of Michigan, Flanagan, Frelinghuysen, Ham- 
lin, Hitchcock, Howe, Logan, Morrill of Maine, 
Morrill of Vermont, Pratt, Ramsey, Scott, Spencer, 
Stewart, Trumbull, and Wright—27. 

‘ABSENT—Mesers. Brownlow, Cameron, Cole, 
Cooper, Jobnston, Lowis, Nye, Patterson, Pomeroy, 
Sawyer, Sherman, and Stevenson—12, 


So the amendment was agreed to. 

Mv, WILSON. Imoveto strike out so much 
of the resolution:as proposes to continue this 
special committee of investigation during the 
recess; and upon that motion I ask for the 
yeas and nays. 

The yeas and nays were ordered. 
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Mr. CARPENTER. I do not intend to 
spend any time on this motion, Of course if 
it prevails the effect of it is to say that these 
men shall be discharged from custody as soon 
as this session adjourns, which it is supposed 
will probably be in about a week or ten days, 
and it will accomplish what my honorable and 
learned friend from Ohio [Mr. Tuurmax] yes- 
terday said would be a shameful farce. 

Mr. SUMNER. I should like to know if 
there is any precedent in the history of this 
country or of any other parliamentary country 
for the proceeding now proposed. Iam not 
aware of it. We have the distinct avowal that 
the committee is to be continued simply to 
continue the imprisonment of these witnesses. 
I think I do not err when I say this is the first 
time in parliamentary history that any such 
proposition has been made. A committee is 
to be kept alive merely to keep fellow-citizens 
in the custody of the Sergeant-at-Arms. 

Mr. WILSON. In jail. 

Mr. SUMNER. No, the jail is struck out ; 
the jail is gone. That part of the resolution 
the Senate has rejected. I think the Senate 
will show equal wisdom if it refuses to adopt 
& proposition, absolutely without precedent, 
simply to keep these witnesses in custody. I 
am not sure that the result would follow that 
is contemplated. I am not sure that the pres- 
ence of the committee, even unanimously, in 
Washington, would suffice to keep those wit- 
nesses in custody. I know no authority for 
any such proceeding. The power may be in- 
vented. I doubt if it can be sustained by any 
precedent. Considering, sir, that it is abso- 
lutely without precedent, that it is contrary to 
reason, and I submit also contrary to human- 
ity and contrary to sound sense, I hope the 
Senate will not allow those words to continue 
in the resolution. Let them be dropped as 
“the jail” ‘was dropped; and if these wit- 
nesses are to be taken into custody let it be 
according to the familiar precedents in such 
cages. Itisa familiar principle of parliament- 
ary history that the power of a legislative body 
to commit expires with the session; and now 
for the first time we have a device to prolong 
that power. Surely, it should not be entered 
upon without careful consideration. I think 
it ought to be rejected at once. 

Mr. CHANDLER. Myr. President, I hope 
this committee will be continued, and that it 


will continue its labors until it discovers who | 


is the reporter of the exeeutive sessions of 
this body. It is well known that for years 
there has scarcely been an utterance in execu- 
tive session on this floor that has not been 
reported the next day in the New York news- 
papers. It is utterly impossible for these gen- 
tlemen to be in a position where they can hear 
those debates, and yet with wonderful accuracy 
those debates have been spread upon the news- 
paper press the next morning. There must be 
a culprit in this body, and I hope this commit- 
tee will continue its investigations until the 
culprit is found out and brought to condign 
punishment, 1 care not who he is. Sir, there 
are but few men living who could report a four 
hours’ debate from memory, and yet Ihave 
seen day after day, and week after week, the 


reports of executive sessions of this body spread 


before the country in the newspaper press. 
want this investigation to go on until the re- 
porter for the press in this body is discovered, 
and I hope it willgo on; and let the culprit be 
expelled from this body, for he has no busi- 
ness here, , 
Mr. SCHURZ. The Senator from Michigan 
desires that the reporter of our executive pro- 
ceedings, which are held here under the seal 
of secrecy, should be discovered by this invest- 
igation. {am very glad to hear the voice of 
virtue thus energetically come forth in this 
body; butit so bappens that we have a case 
under consideration here in which it is already 
testified that no Senator and that no officer of 
this body is the guilty party. 
Mr. HAMLIN and others. Oh, no. 


Mr. SCHURZ. Did we not hear Mr. White 
state just that here in open Senate? 

Mr. HAMLIN. No, sir. 

Mr. SCHURZ. Is not that very statement 
contained in the written answer which Mr. 
White submitted to this body to-day ? 

Mr. HAMLIN, No, sir. 

Mr. SCHURZ. Let it be read; then. 

The VICE PRESIDENT. The Secretary 
will report, at the request of the Senator from 
Missouri, that part of the answer of Mr. White 
bearing on this point. 

The Chief Clerk read as follows: 

“I have alres À t i $ 
mittee wye ragas fannen ponro the sponta what 
purports to be acopy of the treaty of Washington 
from any Senator or officer of the Senate; that it 
maa printed on folio pages, a singlo column on gagh 
on the night of May 10th instant.” RESP i 

Mr. SCHURZ. Read on. 

The Chief Clerk continued the reading as 
follows: 

“I have since boeu informed that the copy which 
I thus doscribed was not a Senate document, but 
was one printed by order of the State Department, 
of which Iam also informed forty or more copies 
were printed for the use of tho Department aud for 
distribution, I am now ready to go before thespecial 
committee of the Senate and to testify that neither 
directly nor indirectly did I receivethe copy of what 
purports to bo the treaty of Washington from any 
Senator or officer of the Senate, nor, so far as I know, 
from any employé thereof.” 

Mr. SCHURZ. Well, sir, I ask, does not 
the testimony given by Mr. White sustain my 
statement as far as it went? Mr. White ex- 
plicitly testifies that he has nothing to say 
about the reporter of our executive proceed- 
ings, whom the Senator from Michigan insists 
upon discovering; and when I see this sudden 
explosion of virtue, which now demands at 
the hand of a newspaper reporter disclosures 
about the man who betrays the secret of our 
executive session ina case where the betrayal 
did not come from a Senator nor from an ofl- 
cer of the Senate, I am bound to conelude 
that such virtue isa mighty cheap article in 
this instance. i 

Mr. President, let us consider for one mo- 
ment the situation in which the geatlemen are 

laced who are now at the bar of the Senate. 
i have no doubt thatthe proceedings which are 
proposed to us are within the power of this- 
body; I have no doubt that we have a right to 
do what the committee desires us to do; but 
the question with me is whether it is also our 
duty to do so. What are these gentlemen 
charged with? They received a copy of a treaty 
which was communicated to the Senate in con- 
fidence, and they secured its publication. That 
treaty, however, was not communicated to the 
Senate alone in confidence, but to a good many 
other persons outside of this body.” It had 
passed through the hands of many, high and 
low, before it reached these Halls. Thus even 
without the testimony of Mr. White it would 
be perfectly clear that, althoughit might indeed 


-have come into Mr. White’s hands from a Sen- 


ator, yet there was a strong possibility that it 
might also have come there from somebody 
else. 

Let me state the. circumstances of the case 
farther. A synopsis of that treaty was pub- 
lished, as is generally asserted, and has never 
been denied, by the authority of the State 
Department, which makes it evident that the 
executive branch of this Government: had not 
ouly no objection to the publication of this 
document, but even desired it. From thig I 
draw the conclusion that in the opinion of the 
executive department of the Government no 
danger at all could result to the peace and to 
the best interests of: this country from its pub- 
lication. As far as that is eoncerned, there- 
fore, the transaction of which Mr. White is 
guilty is absolutely harmless, as testified to by 
authority of high standing. 

Still, Í shall not deny that his refusal to tes- 
tify as: to the source from which he obtained 
hig information may not be looked upon in the 
same light. But can we fail to see the miti- 
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gating circumstances surrounding such- an 
offense? Mr. White, in his answer, gave us 
his conception of his professional duties as a 
newspaper correspondent. When you look at 
it impartially, do you not find it to be true 
that a member of the press gathering news fre- 
quently obtains that information under the seal 
' of personal confidence, and when you bring 
` him up before a committee and endeavor to 
force him to disclose the source of his informa- 
tion that he stands there between two conflict- 
ing duties weighing upon his mind with equal 
weight? On the one hand, he has given his 
word of honor as a gentleman not to reveal a 
secret; on the other hand, he is required, as 
a witness, by a congressional committee to 
reveal it. Is it strange, is it absolutely bad, 
in a moral point of view, that he should debate 
within himself whether the revelation is of such 
necessity to the welfare of his country that he 
should throw overboard all those other obli- 
gations of honor into which he has entered 
in obtaining his information? Can you not 
imagine many instances in which a man of 
honor would find it extremely difficult, nay, 
impossible, to.do such a thing? 

Why, sir, this very morning I was told by a 
journalist engaged in the collection of news 
in the city of Washington that not very long 
ago he had received certain information from 
a member of the executive branch of this 
Government with the expressed desire that it 
should be published; that he was brought up 
before a legislative committee to reveal the 
source from which he had derived that informa- 
tion, but that having promised not to do so, 
in his conscience he could find no warrant for 
that revelation. I ask gentlemen how could 
he possibly have violated the confidence re- 
posed in him? There he stood between two 
duties. . You may say that his refusal to fulfill 
either might render him guilty of a grave 
offense; but is it not after all natural that the 
daty of personal honor should weigh heavily 
with him, and that he, thus unhappily situated, 
should rather have our sympathy than our 
condemnation ? 

Mr. MORRILL, of Maine. Will the Sen- 
ator allow me to ask him a question ? 

Mr. SCHURZ. Yes, sir. 

Mr. MORRILL, of Maine. I ask the Sen- 
ator whether in his judgment this gentleman’s 
sense of professional honor should be higher 
than his obligation to the law? 

Mr. SCHURZ. What law, I should like to 
ask in the first place ? 

Mr. MORRILL, of Maine. The law which 
obliges him to answer the questions propounded 


to him. 
Mr. SCHURZ. The gentleman at the bar 


of the Senate has stated already that he con- | 


siders himself under the same obligation under 
which a physician or a clergyman or an attor- 
ney would consider himself. 

Mr. MORRILL, of Maine. I ask the Sen- 
ator whether he considers it so? 

Mr. SCHURZ. In answer to the Senator 
from Maine I will repeat what I have stated, that 
here there is one of those grave conflicts of duty 
perplexing to the conscience of any man, for 
he is in danger. of going wrong whichever way 
he goes. I do not know whether the Sena- 
tor from Maine has ever been in any such con- 
flict, but certainly, when he looks at it fairly, 
he cannot deny that such conflicts sometimes 
do exist, and that it is extremely difficult for 
the most conscientious man to decide in which 
direction the voice of honor or the voice of 
duty calls him. 

The expression ‘honor among thieves” has 
been used here in connection with this case. 
The example of the Ku Klux Klan has been 
raised up before our eyes. Why, gentlemen, 
do you not all feel, whatever you may say, that 
the members of the press, the journalists around 
us, by whatever means they may obtain their 
information, are neither thieves nor members 
of any organization of dishonorable tenden- 
cies ? There is not a single accuser of Mr. White 


on this floor to-day who would not to-morrow 
associate with him as a gentleman. You all 
feel the difference, however nice the parallels 
may be that you run—you all know the moral 
difference. Why, then, indalge in such wild 
talk at all? 

No, sir; I think that in a case like this, where 
there are perplexing conflicts of duties, one 
of which of a professional character, where 
the voice of duty and honor is heard calling 
in two divergent directions, the consideration 
of the Senate should certainly be given to the 
peculiarities of the case, that-the most lenient 
course should be followed instead of the sever- 
est, and that, by adopting the amendment now 
before us, we should keep within time hon- 
ored precedents, especially when we can fore- 
see that a departure from them in the direction 
of severity will be of no avail at all. 

I think the Senator from Ohio [Mr. TRUR- 
MAN] spoke a very wise word yesterday when 
he was asked a question about the law, and he 
said he considered it a good law not to do a 
foolish thing in such a case as this; and that 
is my opinion. I desire to assert the dignity 
of the Senate as strenuously as any member 
of this body; but, gentlemen, J find no such 
assertion in this proceeding. If we had indi- 
cations pointing to'a Senator, or an officer of 
the Senate, it might be different; but having 
indications pointing just in the other direction, 
what will the impartial world say? In hun- 
dreds and hundreds of cases where the secret 
proceedings of our executive sessions have 
been revealed, and where all the circumstances 
indicated that the information must have come 
from some member or officer of this body, the 
Senate did not raise a hand; but when a case 
occurs where all the probabilities are that no 
man connected with the Senate but some out- 
sider is the guilty party, then to throw up our 
hands in horror, and thus trying to set ab 
example of exalted virtue, that is not the way 
to vindicate our honor. 

Mr. HAMLIN. I wish to submit a ques- 
tion to my friend from Missouri. I want. to 
know if he is not himself possessed of that 
information which leads him reasonably and 
almost certainly to believe that if these ques- 
tions are required to be answered, and the 
thing is traced, it will be brought home to the 
Senate? 

Mr. SCHURZ. Iam not. 

Mr. HAMLIN. Then the Senator has less 
information than many other Senators, [ think. 

Mr. LOGAN. Mr. President, in hearing 
the arguments of different Senators in refer- 
ence to the question before the Senate I have 
been somewhat surprised. It is not a ques- 
tion as to whether the two gentlemen who are 
present here as witnesses have committed an 
offense by transmitting for publication that 
which purported to be a treaty between two 
Governments, for they have committed no 
offense in that respect; but it is whether or 
not they are guilty of an offense toward the 
Senate by refusing to answer a legal and proper 
question which was asked them by a commit- 
tee of the Senate. In listening to the argu- 
ment as to the manner in which the Senate 
shall deal with this case I am reminded of 
the action of a county court on one occasion 
that I have heard of. You appoint a com- 
mittee to do what? To investigate a subject 
over which you certainly have jurisdiction. 
You give that committee full authority to 
investigate it, and to ascertain a fact. What 
fact? As to who revealed the secrets of the 
Senate. That isthe fact you desire to ascer- 
tain. 

In order that they may ascertain that fact, 
you first give them the authority and you must 
then sustain them in enforcing that authority. 
They ask a question of a witness which he 
refuses to answer. He is then brought to the 
bar of the Senate, and the witness says to the 
Senate that he declines to answer the ques- 
tion; why? For some reasons that he has 
which are not good reasons in the judgment 


transaction. 


of the Senate. He declines to give the inform- 
ation. What does the Senate do? The Sen- 
ate then decline to enforce the authority which 
they have conferred on the committee to as- 
certain a fact; they decline to punish for the 
refusal on the part of this witness to testify to 
a fact. As I said, it reminded me of what 
occurred in a county court once. A gentle- 
man came forward and asked that he might 
have a ferry across a river and a road to it. 
The court decided that he should have the 
ferry but should not have the road. [Laugh- 
ter.] And so in this case you decide that this 
committee shall investigate this question, but 
when you bring the witnesses before you, who 
refuse and tell you that they decline to an- 
swer the questions put by the committee, you 
decide that they shall notbe punished for that 
refusal. Hence you take out of the commit- 
tee the power to enforce that which you your- 
selves voted should be enforced, the answer 
to certain questions. 

This is establishing a precedent. I have no 
feeling, so far as 1 am concerned, against 
these gentlemen, or against any others who 
may be supposed to be instrumental in such 
publications. I was not here when the reso- 
lution passed ordering the investigation. I 
do not know whether I should have voted for 


itor not if I had been here; but coming here 


with the resolution of the Senate in force 
authorizing this committee to investigate this 
matter, it then, in my judgment, becomes my 
duty as a Senator to sustain the committee 
until they do ascertain the fact that the Senate 
has required that they shall ascertain. 

Now, what is the precedent that you are 
establishing? A witness comes before a com- 
mittee and refuses to answer a proper question. 
What isit? From whom he obtained a copy, 
or, pretended copy, of this treaty. He says, 
“I did not obtain it from a Senator, nor did 
I obtain it from an officer or employé of the 
Senate;’’ and there you stop. Now, let me 
puta case to the Senate. Suppose a charge 
of corruption was presented to the Senate 
against a Government oflicer, no matter whom, 
and you, as a court, had him before you trying 
him on articles of impeachment. A witness 
comes forward and testifies that he paid money 
to a certain person. Youask him, ‘‘ Who was 
that person?’’ ‘‘I decline to answer. I will 
say I did not pay it to the court; I did not 
bribe the court. I did not pay the money to 
any of the court; nor did I pay it to the clerk ; 
nor did I pay it to any party connected with the 
court; but I decline to answer to whom I did 
payit.” I should like to know how you could 
go along with the impeachment of that officer. 
How much further could you advance? Why, 
sir, the wheels of justice might be clogged every 
day in that way. You never could investigate 
a case. 

Suppose you had the case of a charge of 
corruption against a Senator. Ihope no such 
thing will ever occur; but suppose a charge 
of bribery. were made against one of your 
honorable body, and a committee were in- 
vestigating the facts under a resolution of the 


Senate requiring that committee to inquire 


and ascertain whether money had been paid 
for a vote, or for anything, no matter what. 
A man comes up before the committee and 
he is asked, ‘‘Did you ever pay any money?” 
Yes.” “ How much??? “Ten thousand dol- 
lars.” “To whom did.you pay it?” “I decline 
to answer that question. I will answer, how- 
ever, that Í did not pay it toa Senator; I didnot 
pay it to the Sergeant-at-Arms; I did not pay it 
toan officer of the Senate or any employé of the 
Senate.’ And there you stop and say, “ That 
answers the question, that excludes the idea 
that any Senator received the money.” But 
if he answers to whom he did pay it, perhaps 
you can obtain from that person some fact 
which may connect somebody with this corrupt 
And yet here the Senate, a ma- 
jority of them lawyers, sit here to-day and are 
willing to decide that no punishment except 
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putting aman in aroom, perhapsto be feasted 
and dined every day until this session shall 
end, is to be applied fora contempt of the 
Senate in refusing to answer a proper ques- 
tion. 

Sir, if this is what the Senate intends to do, 
the best thing you can do is to lay the whole 
proceeding on the table and stop this farce ; 
for then it is a farce and nothing but a farce. 
I have seen a farce of this kind enacted once 
before. A man was brought before the House 
of Representatives who had refused to answer 
a question, a proper question, put by a com- 
mittee of the House. The House was very 
brave for a day or two until the newspapers 
commenced attacking the House. They were 
going to put him in jail and keep him there for 
a six oratwelve month. They did confine bim 
finally ina room. There he was feasted day 
after day; fine dinners were sent to him, and 
the whole country was laughing at the House 
of Representatives, and not until they finally 
determined to perform their duty did they ever 
get a word out of that witness. 

Whether these witnesses may ever answer 
or not is not the question before us. That 
question, in my judgment, is whether the Sen- 
ate will place themselves in a position where 
they may hereafter procure evidence for the 
purpose of putting down corruption or wrong, 
for the purpose of ascertaining who has divulged 
the secrets of the Senate or anything else. So 
far as the secrecy of the Senate is concerned, 
I would vote to-morrow to open the doors of 
this Senate for nearly all purposes; but that is 
not the question before the Senate now. The 
doors have not been opened for this purpose ; 
and you are trying to ascertain whether or not 
you have some one here whois unfaithful to his 
brother Senators. ‘hat is what you desire to 
ascertain; and if you intend to establish pre- 
cedents by which you will be governed here- 
after and produce good results, you must have 
nerve enough to enforce your own rules and 
enforce the law. What general ever won a 
battle that ran when the battle was half over? 
What man ever won a fight that became a 
coward before he got through with it? No 
man ever did, and no man ever will. Is a 
Senator who voted for the resolution ordering 
this investigation afraid to-day in this Hall to 
vote to punish men for refusing to comply with 
the rules of the Senate and the laws of this 
land? What did you intend when you passed 
the resolution? Did you intend to have these 
questions answered? If you did, then do that 
act which will produce the answer. If you 
did not, lay the whole matter on the table and 
quit, and laugh at one another instead of let- 
ting the country laugh at us. 

J voted against striking out the word ‘‘jail,”’ 
not because I want to see a citizen in jail, not 
because I want to see a man punished, but 
because it is my duty to stand by the commit- 


tee while they are performing their duty. I| 


have been on committees of investigation, and 
once or twice I have felt chagrin and mottifi- 
cation at the House backing down from me 
after they had voted certain things and pre- 
venting me from procuring the very testimony 
that I could possibly procure if Í had been 
sustained, 

lt has been said here that this is the punish- 
ment of a citizen. Iagree with my two friends 
from Massachusetts that it is a hard thing to 
punish a citizen, But, sir, when you use the 
term ‘citizen’? in connection with punish- 
ment you must remember that he is not being 
punished because he is a citizen, but because 
as a citizen he does not perform the duty of a 
citizen toward the laws of the land. I know 
there ig an idea that pervades in the minds of 
some men that there is only amoral obligation 
between us here that we shall not disclose what 
may transpire as to certain matters; but while 
that moral obligation exists between us there 
is a legal obligation upon every citizen of the 
United States to obey the law if he receives 
the protection of the Government. If you 


allow men who claim that a moral obligation 
exists between them and their confederates to 
carry it out against the law, if you permit an 
agreement that they have made between them- 
selves to override the obligation of a citizen to 
the laws of his country, then you say tbat a 
mere agreement between any two men to refuse 
to state a fact that possibly might save your 
country or that might perhaps expose perfidy 
and corruption to the world shall override the 
legal obligation binding on the citizen. Sir, 
that is not the true rule, and the man who 
enunciates that doctrine as the rule to govern 
the Senate or any other body enunciates a 
doctrine that is destructive of the fandamental 
principles of any Government that expects to 
be held together by obedience to its laws. 

Mr. WILSON. Mr. President, I hope the 
Senate will understand the issue that has been 
made by the Senator from Michigan, [Mr. 
CHANDLER.) The Senator, with that emphasis 
of expression which characterizes his ener- 
getic utterances, tells us that he wishes this 
committee to continue and these persons to 
be held until the man who reports the doings 
of this Senate in executive session is exposed. 
I say to the Sewator that this isa strange posi- 
tion for the Senate to assume—that on a reso- 
lution to inquire into the publication of the 
treaty we shall continue this special commit- 
tee in existence and hold these persons in 
custody until we can find out who it is that 
during the years that are past has been report- 
ing the doings of this body. Now, I say to 
the Senator from Michigan that he is one of 
the reporters of this body to my own personal 
knowledge. [Laughter.] 

Mr. CHANDLER. I deny it. 

Mr. WILSON. The Senator denies it. I 
know it to be true. I know it to have been 
so over and over again. I will explain what 
{[ mean. I have been here over sixteen years. 
The proceedings of this body in executive ses- 
sion have found their way into the press all 
this time. It was so before I came here. 
These accounts published of executive pro- 
ceedings have been more or less accurate. 
How did they get into the newspapers? The 
leading presses of the country employ gentle- 
men to come here and obtain news. They are 
men of capacity, of character. They are men 
who know the proceedings of this Govern- 
ment as well as we here in the Senate know 
them. They understand what is doing in both 
Houses of Congress all the time; they under- 
stand what the Executive is doing, what the 
Departments are doing. They know some- 
thing of the history of the country. They are 
employed and sent here to find out what is 
done, and find it out even before it is done, 
if possible. ‘Their business is to get the news 
even ahead of time and let the people know 
what is to happen. 

How do they get it? We are here doing 
business. Various things come up here in 
executive session, nominations, treaties, de- 
bates, talks. Docs it all stop here? The Sen- 
ator from Michigan knows it does not. He 
knows that in the presence of other parties 
and with other Senators he and all Senators in 
this body talk with each other about what ig 
said and done. They do so in their rooms, 
in this Chamber, in the committee-rooms, on 
the street, especially in the F street cars, every- 
where. I have talked with Senators, they have 
talked with me, sometimes in the presence or 
in the hearing of other persons. [ have seen 
this daily for sixteen years, and every Senator 
here knows this is true. It is no use for us to 
assume this virtue here and pretend to be what 
weare not. The truth is we have talked too 
much ; we have not learned to close our own 
lips. Sir, it is no use to single out this man, 
that, or the other. I say we are all guilty, 
guilty not of intentionally violating the rules 
of the Senate, but guilty of carelessness, of 
want of prudence. 

Mr. President, the Senator from Illinois [ Mr. 
Locax] talks about our being frightened. 


Iam not frightened by the press. In 1848, 
1849, and 1850 I was the owner and editor of 
a public journal, and I learned something of 
what the press was, something of its respons: 
ibilities, something of its good qualities, and 
something of its bad qualities, too. I learned 
one thing, and it was this: that a public man 
in this country will be judged by his daily life 
and not by any little deed he hasdone, or any 
little mistake he has made. The people of 
oe country judge public men by their daily 
ives. 

Sir, I have had my full share of public 
denunciation in the press. I have thought 
sometimes that I have had a great deal more 
than my share of adverse criticism. So be- 
lieving, L have never yet in this body, during 
the sixteen years’ service here, risen for a 
personal explanation and brought a news- 
paper here and read what it said of me. I 
have had the courage to trust to the people; 
to the sense of justice of the press; to time, 
“ that sets all things even.” 

Sir, Lam not afraid of the press. I have 
come to the conclusion that the best way for 
public men is to do their duty, do it fearlessly, 
and let the press say what it pleases. If you 
are right, it is all well; but if you make mis- 
takes, you must bear the blame anyhow. IL 
know, sir, we have the right to do this that 
we are doing. We have the right to arraign a 
Senator. You have the right to expel me, if 
you please, without giving a reason for it. You 
can do a great many things; but is it wise to 
do them? We can continue this committee, 
and I do not know of a more foolish thing to 
do than to do that identical thing. Will you 
continue the committee here in the summer 
for the purpose of holding these reporters until 
the committee finds out who has been the re- 
porter of this Senate during the years past? 
We have all done our full share of giving 
information, and the man who protests the 
most that he has not doneit has probably done 
more than any other member. {Laughter.] 

Sir, I regret to hear these protests. Ido 
not charge any wrong intention to any one, but 
I personally know that Senators by their con- 
versations and unguarded utterances do give 
information upon which reporters are able to 
give the press some of our proceedings. 

Mr. HAMLIN. You know by yourself, I 
suppose. 

Mr. WILSON. I know by myself, I know 
by you, sir, and by many other Senators. 

My opinion is that the best thing for us to 
do is to let this committce be discharged; 
pass your resolution if you want to do it; hold 
these persons here in contempt; and then the 
next best thing we can do will be to, take a 
lesson from the proceedings of the last two or 
three days, and learn to be very careful when- 
ever we speak of the proceedings of this body. 
Let us be careful to speak only in the presence 
of members of the body, and be exceed- 
ingly careful, whether it be here, in our rooms, 
on the street, or anywhere else, that we do not 
say anything which others can hear. 

These gentlemen of the press know every- 
thing that is going on quite as well as we do; 
they know nominations that come 10 here 
before we get hold of them, generally ; they 
will tell you in the morning, frequently, before 
you get here, or as you are coming into the 
Capitol, whose nominations are coming into 
the Senate that day. These gentlemen have 
ways of guessing. They pick up information, 
a little here and a little there, and work things 
out and generally get some truth with a very 
great quantity of error. : 

Now, sir, I hope this amendment to strike 
out so much of the resolution as provides for 
continuing this committee will be adopted. 
When itis adopted you may pass the resolution 
if you choose and hold these persons here. 
Then when we see our speeches on this great 
treaty reported, as I expect to see them 
reported, when we see that our proceedings in 
executive session are reported, let us bring up 


868 


THE CONGRESSIONAL GLOBE. 


May 18, 


the Senatorsand find out whoit is that reports į 
debates in executive session. 

Mr. DAVIS, of Kentucky. Mr. President, 
J have been a partial participant in this pro- 


eéeding—— 

Mr. CHANDLER. Will my friend from 
Kentucky allow me to make a remark? 

The VICE PRESIDENT. Does the Sen- 
ator from Kentucky yield to the Senator from 
Michigan? 

Mr. DAVIS, of Kentucky. 
special occasion. P 

Mr. CHANDLER. Iam much obliged to 
the Senator from Kentucky. 

Mr. President, it is said that ‘fan honest 
confession is good for the soul,” and I am 
rather disposed to believe it. I have always 
suspected my honorable friend from Massa- 
chusetts [Mr. Witson] of being one of the 
leaky individuals, but I never knew it until he 
made this confession now. [Laughter.] I am 
sure he must feel better after having made the 
confession, and I hope the rest will get up and 
confess; but I protest against his confessing 
my sins. I have never constituted him my 
confessor. I want each man to confess for- 
himself; and I am very glad that the Senator 
from Massachusetts has made a clean breast 
of it. 

Mr. DAVIS, of Kentucky. Mr. President, 
Thave myself participated in this investigation 
in the best faith for the vindication of the 
rights and the power of the Senate. The Sen- 
ate has adopted a rule that its proceedings in 
relation to treaties shall be secret, and it is 
for a violation of that secrecy, the secrecy 
enjoined by the Senate, that this investigation 
has been gotten up. | 

Now, Mr. President, if when the first reso- 
lution had been presented to the Senate it had 
been known to. every Senator, or it had been 
known to me, that the manner in which this 
treaty came before the public was by a copy 
that had originated in the executive depart- 
ment, and that it was the secrecy of the exec- 
utive department and not of the Senate that 
had been violated, I would have been opposed 
to the whole investigation. Why? We are to 
maintain and defend the secrecy of the Senate 
and not of the executive department, Itis no 
part of our business or duty to maintain or to 
vindicate the secrecy of the executive depart- 
ment, or to punish a violation of that secrecy. 
Our duty and our business is confined to the 
protection of the secrecy of our own body and 
to the punishment of aviolation of the secrecy 
of our own body. 

Nor, Mr. President, is it a general or a spe- 
cial violation of the secrecy of the Senate 
which we are now engaged in investigating, 
and which we are charged with the duty of | 
punishing if we can trace it to its source. [iis 
a single isolated case of a violation of secrecy 
of the Senate that we are investigating. That 
is the case before the body, and it is not a gen- 
eral or a promiscuous or a frequent violation 
of the secrecy of the Senate by its members 
or by its employés that we are now engaged in 
investigating at all. 

But, Mr. President, after the evidence thatwe 
have keard, who can doubt that the copy from 
which the newspaper correspondent furnished 
the Tribune with what purported to be the 
contents of this treaty originated in the exec- 
utive department and not in the Senate? What 
is the evidence? What is the plain statement 
ofthe witness? The witness says plainly and ex- 
plicitly thatthe copy which he copied from was a 
tolio and was not an octavo copy at all. Here is 
acopy of the treaty, [exhibiting a printed docu- 
ment.]. This isin octavo form. This is the 
copy that was printed under the Authority and 
by the directionof the Senate. The copy from 
which the witness copied was a folio copy, as 
he distinctly states; and I have it from Sen- 
ators to. whom the folio copy that was made by 
the authority of the State Department was fur- 


I yield for the 


nished that the copy printed by the. order of 
the State Department was in folio form and 


was not in octavo form at all. That brings 
the Senate unquestionably to this fact: that 
the copy from which the treaty was made pub- 
lic was not the copy that was authorized by the 
Senate at all, but wasthe copy that was author- 
ized and that was printed under the direction 
of the State Department. What confidence, 
then, was it that hasbeen violated? It was not 
the confidence of the Senate. Thathad directed 
and authorized the printing of this octavo copy. 
It was the confidence of the State Department. 
Are we the keepers of the confidence of the 
State Department? Is it the business, is it 
the duty, is it within the power of the Senate 
to vindicate the confidence of the State Depart- 
ment and to punish a violation of that confi- 
dence? I say itis not. 

The evidence that appears beforethe Senate 
is that the State Department furnished certain 
Senators with copies of the treaty as it was 
printed by the authority of that Department. 
A Senator who received a copy from the State 
Department may have furnished the witness 
with the copy and from that copy he may have 
communicated the contents of the paper to 
the Tribune newspaper. Thgt that was the 
state of fact I am reasonably satisfied. If so, 
and the Senate is satisfied upon that general 
fact, in my judgment this investigation ought 
to cease in its further prosecution, because it 
is demonstrated by these facts that it is not 
the Senate’s secrecy that has been violated, 
that it is the secrecy of the State Department 
that has been violated, and therefore that the 
Senate has no further cognizance and juris- 
diction over the subject whatever. 

Mr. STEWART. 
me to ask him a question ? 

Mr. DAVIS, of Kentucky. Certainly. 

Mr. STEWART. Suppose some Senator, 
after we met, gave out this copy. It would 
not make much difference what copy he gave 
out. Suppose be gave out a copy printed by 
the State Department or a copy printed by the 
Senate. What difference does that make? 
That is the point. s 

Mr. DAVIS, of Kentucky. That is the very 
point I am coming to. If a Senator gave out 
a copy of the treaty as it was made and printed 
by the order of the Senate, it was a violation 
of the confidence and of the secrecy of the 
Senate, because there was a positive and direct 
confidence subsisting between the Senate, the 
body to which he belonged, that had author- 
ized a copy of this treaty to be made, and him- 
self by bis having received a copy made by 
order of the Senate and having giving ont the 
copy for the purpose of being made public. 
But how was it with the copy that any Senator 


may have received from the State Department? | 


Entirely different. ‘There may have been con- 


fidence between the State Department and that | 


Senator. There was no confidence between the 
Senate and that Senator in relation to thé copy 
of the treaty that he had received from the State 
Department. He was under no obligation to 
the Senate in relation to the copy of the treaty 
be had received from the State Department. 
Suppose he had received a copy from the State 
Department hours before the Senate copies 
had been distributed among the Senators, and 
immediately upon the receipt of the copy from 
the State Department he had placed it in the 
hands of this correspondent, or awy other, 
would that have involved any violation of the 
secrecy of the Senate; any violation. of the 
obligation of the Senator to the Senate? Not 


at all. 

Mr. CONKLING. Will the Senator allow 
me to ask him a question at that point? 

Mr. DAVIS, of Kentucky. Yes, sir. 

Mr. CONKLING. I always listen to any 
«statement that the Senator makes on a ques- 
tion of law or a question of right or wrong with 
great respect, and I beg to make this inquiry 
of him: suppose a copy of the treaty were 
delivered to a Senator before the Senate met, 
as he has put it. After the Senate met, how- 
ever, twelve hours after it met, after the treaty 


Will the Senator allow | 


| 


had been not only received by the Senate, bat 


| ordered to be printed by the Senate, suppose 


a Senator had delivered this antecedently re- 
ceived copy which should turn out to have heen 
printed by the same hands, and even from the 
same type, with one or two typographical cor- 
rections, only upon different paper, would not 
that be a violation of his duty? Or, to trans- 
pose my question, if the Senator will allow me: 
the treaty having been transmitted tothe Senate, 
suppose a Senator had taken his copy and made 
from it a manuscript copy, or without having 
a copy made at all had read it aloud in the 
hearing of a stenographer, who should indite 
its contents, in all these cases would not the 
betrayal have been of the essential thing, to 
wit, the tenor and effect und esseuce of the 
document, albeit the particular piece of paper 
might never have passed from his hands; aud 
therefore is not the true question as to the Sen- 
ate whether, after this document, the treaty, 
not the paper in the topical sense, came here 
and was in our custody, any person of whose 
acts we are bound to take cugnizance divulged 
or betrayed or published that document? Is 
not that the question? And if it is, how does 
it matter whether it came by a printed copy 
made before or a manuscript copy made after- 
ward, or no copy made at all, but simply by 
reading aloud the contents of the paper ? 

Mr. DAVIS, of Kentucky. Ido not think 
the confidence in the two cases identical at all. 
I have two friends. One of them places a 
printed or written document in my hand, and 
the other one also places a written or printed 
document in my hand, and I hand out the 
printed document which the first placed in my 
hand to another person. I say itis no viola- 
tion of confidence reposed in me by the man 
who gives me the second document that I hand 
out the first document to another person with- 
out any disclosure whatever of the second 
document. ‘That is my judgment in relation 
to the matter. I concede that if this treaty 
was made public in the one form or the other it 
necessarily involved a violation of confidence ; 
but if the executive department, in the exer- 
cise of its discretion and its power, chose to 
make copies and to give a copy of its edition, 
of its version, to Senators, and a Senator who 
received such a copy should hand it to a letter- 
writer or an editor of a newspaper, I maintain 
that it is no violation whatever of the confi- 
dence that was afterward created and that 
subsisted between the Senate itself and that 
Senator. I will read the rule that gives us the 
power under which we are acting: 

‘All confidential communications made by the 
President of the United States to the Senate shall 
be, by the Senators and officers of the Senate, kept 
secret; and all treaties which may be laid betore the 
Senate, and all remarks and, proceedings thereon, 
shall also be kept secret until the Sonate shall by 
their resolution take off the injunction of secrecy.” 

This was a confidential communication made 
from the executive department, not to the Sen- 
ate, but to a Senator. There was no official 
confidence between the party who gave a copy 
of the treaty made by the order of the State 
Department to a Senator and that Senator. 
The only confidence that was created, or that 
subsisted between the party who gave him the 
copy and the Senator was personal, individual, 
honorary. There was no official confidence at 
all; there was no official obligation of secrecy. 
Here is the plain provision of the rale: 

“ Ail confidential communications made by the 
President of the United States to the Senate shall 
be, by the Senators and officers of the Senate, kept 
secret; and all treaties which may be laid before the 
Senate, and all remarks and proceedings thereon, 
shall also be kept secret until the Senate shall by 
their resolution take off the injunction of secrecy.” 

It seems to me that the two committals of 
copies of this treaty to the Senators who re- 
ceived two copies were separate and distinct 
committals; that the obligation of. secrecy 
which. attached to them was not one and iden- 
tical. In the one case the’ obligation was 
purely private, individual, personal, honorary. 
it might be as morally base to betray that as 
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the other ; but still it was an entirely different 
obligation, created not under an official law or 
relation, but in the nature of an honorary and 
personal obligation. 

Mr. CARPENTER. Will my friend allow 
me to ask him a question? 

Mr. DAVIS, of Kentucky. Certainly. 

Mr. CARPENTER. Suppose after this ses- 
sion commenced, and after we had our printed 
copies on our tables, the Secretary of State 
had come in and handed me a copy of the 
same thing, which he had had printed_at the 
State Department. I had the State Depart- 
ment copy in my left side pocket and the Sen- 
ate copy in my right side pocket, and a man 
comes to me and wants to know what the treaty 
is. Do E understand the Senator from Ken- 
tucky to say that if I put my hand in my right 
side pocket and give him that copy I violate 
my duty; but if I put my hand in my left side 
pocket and give him the other copy I do not? 

Mr. DAVIS, of Kentucky. No, sir, I say 
there isa violation of duty in both cases 

Mr. CARPENTER. I mean my duty as a 
Senator. 

Mr. DAVIS, of Kentucky. But it is a vio- 
lation of different duties; it is a violation of 
different obligations. I say that when the 
Senate authorizes the printing of a treaty and 
directs its distribution among Senators it does 
not restrain a Senator who had_previously 
obtained a copy from the State Department 
from making any use he chooses of that copy. 
I say it is a violation of honor and of moral 
faith for that Senator to make public the copy 
which he first received; but it is a violation 
of private honor, of private faith, not of public 
or official faith at all, and that to my mind is 
the plain and essential distinction between the 
two cases. Whenever the State Department 
chooses to hand to a Senator a copy of a treaty, 
it hands to that Senator that copy without any 
pledge or obligation, official, express, or im- 
plied, of his keeping it secret and preserving 
its inviolability. 

Mr. CARPENTER. Will my friend allow 
me to ask him another question ? 

Mr. DAVIS, of Kentucky. Yes, sir. 

Mr. CARPENTER. Is not the confidence 
which is imposed under our rule upon the 
matter, and do I not betray that confidence 
whenever I publish to the world what that 
paper is, whether I do it from the particular 
paper which has been printed by order of the 
Senate, or from any other paper which’ con- 
veys the same intelligence? My duty is, not 
to impart the intelligence. That rule was not 
passed to protect our paper as such, but the 
thing that is upon the paper, the substance of 
the treaty, not the impression of our type. 

Mr. DAVIS, of Kentucky. I wili auswer 
the honorable Senator’s question. Suppose 
the second copy authorized by the Senate had 
never been delivered at all, would, or not, 
there have been a strong private honorary 
obligation on the Senator not to communicate 
the first copy to the press? Would there have 
been any official obligation on the part of the 
Senator not to do that act? Isay there would 
not. The question is this: is the obligation 
of seereey which the Senate is now attempting 
io vindicate an obligation between the Sen- 
ator and the Senate? . If a Senator received a 
copy which he did reveal. which he did make 
public, not from the Senate, but from the State 
Department, the only violation of obligation 
is to the State Department, and there is no 
violation whatever of obligation to the Senate. 
Why, sir, if the honorable Senator from Wis- 
consin was to hand mea paper and another 
friend was to hand me another paper, I main- 
tain that if I chose to violate confidence with 
either of them, I would have the perfect 
power to do so and the other would have no 
just cause of complaint of me. That is the 
position. 

But here is a question of the power of 
the Senate to investigate this breach of its 
vonűdence; and, as incidental to that power, 


the additional power to punish that breach 
of confidence. It is an official action. It is 
an action under the authority of law, and 
when we investigate it we ascertain that the 
breach of confidence has not been to the Sen- 
ate or to any paper which the Senate has con- 
fided to any Senator, but it has been a breach 
of confidence reposed, unofficially, in a pri- 
vate character by an officer or an individual 
of the Government in some Senator. When- 
ever we demoustrate the latter state of fact, 
we establish a state of fact which shows that 
the Senate has no longer any jurisdiction of 
the subject either for investigation or punish- 
ment, and therefore it ought to come to a cou- 
clusion. That is my judgment. 

Mr. THURMAN. Mr. President, the imme- 
diate question before the Senate is, shall the 
clause continuing the powers of this committee 
after the close of the session be stricken out 
of the resolution? hat is a most important 
question, and carries with it very important 
consequences. Lf those words be stricken out 
of the resolution, then the imprisonment of the 
persons at the bar cannot continue longer than 
the session. If they be retained, then that 
imprisonment may continue for an indefinite 
period. Another inconvenience I see is this: 
if the powers of the committee be continued, 
I do not presume that the committee will con- 
tinue in permanent session in the city of Wash- 
ington. The committee is composed of Sen- 
ators, living, the most of them, far distant from 
this city. At the close of the session I presume 
they will return to their homes. In the mean 
time these individuals will be in imprisonment 
here, and however willing they may be to testify 
and to answer fully the questions that. have 
been propounded to them, they cannot be dis- 
charged from imprisonment until their wishes 
can be made known to the members of the 
committee and the committee can be assembled 
here, if the resolution be passed in the form 
offered by the Senator from Wisconsin. It is 
a very grave and serious matter, therefore, 
whether this proposition to continue the com- 
mittee in existence shall be adopted by the 
Senate or not. 

I intend to vote for the motion made by the 
Senator from Massachusetts to strike out that 
part of the resolution, but I do not mean to 
vote for it upon any false grounds; I do not 
mean to vote for it upon any erroneous notion 
of the law. 

I said on a previous occasion that the im- 
prisonment of these persons might be pro- 
longed by prolonging the existence of the 
committee and authorizing it to sit in vaca- 
tion. I said yesterday that that opinion which 
I had expressed had been questioned by one 
for whose opinions on questions of parlia- 
mentary law I had great respect, and there- 
fore I would not affirm it yesterday. Since 
then I have reflected upon it a good deal and 
have investigated the law as fully as I have 
been able to do, and the result is that I am 
perfectly satisfied of the correctness of the 
opinion as I first expressed it. I do not doubt 
the power of the Senate to authorize this com- 
mittee to sit in the vacation, nor do I doubt 
the power of the Senate to hold these persons 
now at the bar in custody until they answer 
those questions. That is the reason of the 
thing, and that is the current of the authorities. 

Let us see as to the reason ofthe thing. The 
object is to get the testimony. The imprison- 
ment is a means to procure the testimony ; 
and just so long as the tribunal lasts which is 
charged with the duty of acquiring that testi- 
mony, jast so long may the means be resorted 
to. Thatis a general principle. Ifa court 1s 
trying a cause and a witness refuses to answer, 
no one has ever disputed that so long as the 
court was sitting trying that cause the coutu- 
macious witness might be imprisoned, unless 
he should answer, until he had answered or 
until there was an end of the cause. No one 
donbts, either, the power of the Senate to 
appoint a committee to sit in the recess of the 


Senate, or to extend the powers of a com- 
mittee to sit in the recess of the Senate. We 
have done it again and again. We have two 
or three committees now authorized to sit in 
the recess of the Senate, and just so long as 
this committee shall sit, whether it be during 
the session of the Senate or whether it be in 
the recess of the Senate, just so long will this 
trial be going on, just so long will the investi- 
gation with which the committee is charged 
continue, and the tribunal to make the invest- 
igation continue ; and, therefore, justthat long 
may the witness be kept in custody if he will 
not answer a proper question that has been 
put to him. 

There is a distinction, as I said yesterday, 
between a confinement to compel a man to 
testify and an imprisonment by way of pun- 
ishment. ‘That is very clearly recognized in 
a case to which I will call the attention of 
the Senate, the case of The United States vs. 
Williamson, in which the court say: 

“Commitments for contempt. like the contempts 
themselves, may be properly distributed into two 
classes: either they are punishment for an act of 
misconduct, or it is their object to enforce the per- 
formance of a duty.” 

Those are the two classes. The one is where 
an act of misconduet has been committed, and 
the imprisonment is simply punishment for 
that act; the other is where the object of the 
imprisonment is to enforce the performance 
of a duty, as, for instance, the duty of testify- 
ing, the duty of answering the proper ques- 
tions. Now, what is the duration of the im- 
prisonment? 

Tho confinement in the one caso is for a fixed 
lime, supposed to be commensurate with the offend- 
ng. 

That is, if an offense has been committed 
and you propose to punish for that, you can- 
not imprison indefinitely; yon must imprison 
for a fixed time, because every punishment 
must be fixed and certain. But how is it in 
the other case, where the object is to compel 
the performance of a duty? 

“The confinement in the one case is for a fixed 
time, supposed to be commensurate with the offend- 
ing: in the other, it is without prescribed limitation 
and is determined by the willingness of the party 
to submit himself to the law.” 

There is a plain statement of it. That is in 
accordance with common. sense. We must 
not confound this with the parliamentary law 
that prevails in Great Britain, In Great Brit- 
ain, in cases in which there is no statute reg- 
ulating the matter as here, the House of Com- 
mons or the House of Lords, in imprisoning 
a person, imprisons him both to compel the 
performance of his duty and also as punish- 
ment; and hence in the British Parliament, if 
a witness refuses to answer a question put to 
him at the bar of either House, or put to him 
by a committee of either House, the imprison- 
ment may be not simply until he answers, but 
they proceed to punish him, if they see fit to 
do it, by confining him even after he has 
answered, as punishment. But here we ought 
to do no such thing as that, for the reason I 
stated yesterday. We ought to do no such 
thing as that, because we have made his. re- 
fusal to answer an indictable offense, triable 
in a court of justice; and so far, therefore, as 
punishment is concerned we have remitted it 
to the courts. 

I do not moot the question whether or not 
it is competent for Congress to take from the 
Senate its inherent power to punish for con- 
tempt. My own impression is that it can do 
go to the extent that this act proceeds. Ido 
not say that it can do so in all cases. Ido not 
say that Congress, by passing an act that if a 
man should commit an assault and battery on 
the floor of the Senate he should be liable to 
indictment and punishment, would thereby 
take from us the right to punish for that con- 
tempt committed before our faces and in the 
Senate Chamber. I do not think it would. 
We have statutes that punish assaults and bat- 
teries. They do not take from us the power 
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to punish the contempt committed by an assault 
and battery on this floor in the face of the 
Senate. 

But in acase likethis, where the whole object 
is to acquire testimony, where the offense is 
not accompanied by violence, where there is 
no disturbance of the public peace, no inter- 
ruption of the business of the Government, no 
jndignity offered to any Senator, where the 
whole thing is simply the acquisition of testi- 
mony that the Senate considers necessary, 
` when we have passed a statute that confers 
jurisdiction on the courts to try and punish a 
witness who refuses to answer, it does seem to 
me that the whole subject of punishment for 
that offense is remitted to the courts and may 
properly be remitted to the courts, and that 
leaves us simply with the power to compel, in 
the language of the court which I have read 
from Williamson’s case, the performance of a 
duty; that is, to compel the witness to answer, 
and hence can exist no longer than the refusal 
to answer continues; but it may exist just so 
Jong as that refusal to answer does continue 
and the committee has life and existence to 
receive the answer. I cannot, therefore, agree 
with the suggestion thrown out by the Senator 
from Massachusetts who made this motion, 
{ Mr. Sumyur, ] that there is no authority to con- 
tinue this imprisonment beyond this session. 
I want the Senate to meet the question fairly, 
with a full knowledge of its powers and a full 
knowledge of the consequences. 

Why, then, is it, entertaining these views, 
that I am willing to support the amendment, 
offered by the Senator from Massachusetts? 
I am willing to do it upon higher considera- 
tions. In every case of this kind it is for the 
Senate to decide at every step whether it will 
take_another step. It is for the Senate to 
decide in its own good judgment whether the 
case is one that requires the utmost: extremity 
of the law, or whatherit is one which the pub- 
lic interests do not require shall be prosecuted 
any further. That must be the question always. 
If a man were brought up here a prisoner at 
this bar in such a feeble state of health that 
imprisonment might be the means of destroy- 
ing his life, even though he were a contuma- 
cious witness, there is.not a Senator on this 
floor who would consign him to an indefinite 
imprisonment. We take into consideration 
the circumstances. 

So, too, if the occasion does not require 
extraordinary remedies, if the occasion does 
not require the exercise of our extraordinary 
powers, we ought not to exercise them; and 
it is upon this ground alone, that this case 
does not require the exercise of the extraor- 
dinary powers which are vested in the Senate, 
that no good can come ont of it, that the play 
is not worth the candle—it is for that reason, |! 
and that reason alone, that I am willing to see 
this thing brought to an end. I do not con- 
sider that Iam sacrificing the dignity of the 
Senate; 1 do not consider that I am abnegating 
any right that belongs to theSenate. I do not 
think there is anything of that kind here ; but, 
in my judgment, this thing has gone as far as 
there is any necessity for it te go; and when IL 
say “ this thing,’ I am not speaking about the 
investigation, but I am speaking about the 
prosecution of these contumacious witnesses. 

Now, sir, in what spirit ought we to enter 
upon the inquiry whether we shall proceed | 
to exercise the utmost powers vested in the 
Senate to procure the answers from these 
witnesses?- I think that that was very well 
expressed in the British Parliament a long 
time ago. There are two very remarkable 
cases in the British Parliament on this subject 
of contumacious witnesses; aud I beg leave to || 
read a short statement of them from Cushing’s 
Parliamentary Law: 

“WwW hen a witness refuges to answer the questions |! 
which he isdirected to answer,-or to produce a paper 
or other dccwment, the proceeding against him is 


intended not only as a punishment for his contempt, 
but also to compel him to obey the order.” 


_. phere, as 1 said, imprisonment is resorted | 


to both as a punishment and asa means of 


compelling the witness to obey the order. [| 


have shown why that is not so in this case in 
the Senate of the United States: 


"For these purposes a contumacious witness is 
usually committed, in the first instance, to the cus- 
tody of the sergeant-at-arms. . If this fails to induce 
him to submit himself to the order, he may then be 
committed to Newgate, orsome other public prison.” 


I beg the Senate to observe how careful of 
the liberty of an Englishman the English Par 
liament is in its practice. It does not send the 
man first to the common jail, but it first puts 
him into the custody of the sergeant-at-arms 
of the house, and if that does not produce the 
effect, then it proceeds to the more degrading 
punishment of imprisonment in Newgate, or 
some other common jail. 


* Instances have occurred in which the confine- 
ment of a witness has been accompanied with cir- 
cumstances of severity, intended to bring him to 
submission, as, for example, in the year 1742, in the 
ease of Nicholas Paxton, who, for refusing to answer 
the questions put to him by the secret committee to 
inquire into the conduct of the Earl of Oxford, was, 
in the first place, committed to the custody of the 
sergeant-at-arms and debarred the use of paper, pen, 
and ink; and, persisting in his refusal, was then com- 
mitted a close prisoner to Newgate, the House at the 
same time ordering that he be not allowed pen, ink, 
or paper; that no person be permitted to have access 
to him without leave of the House; that his wife have 
leave to remain with him during the time of his con- 
finement, but that she be not allowed pen, ink, or 
paper; and that no person have access to her without 
leave of the House, In this case the severity with 
which Paxton was treated proved ineffectual, and 
the House, finding it impossible to compe] him, with 
some others, to answer, resorted to the expedient of 
passing a bill of indemnity; but this being rejected 
by the House of Lords, the inquiry was, of course, 
defeated.” 


A very instructive lesson that teaches us! 


“Other instances of the same kind occur in the 
journals, In the year 1809, on the occasion of the 
inquiry with reference to the conduct of the Duke 
of York, it being proposed to commit one of the 
witnesses (Mrs. Clarke) to the custody of the ser- 
gount-at-arms, with orders to deny her access to any 
person whatever, Mr. Speaker said ’’— 


And it is for this remark of his mainly that 
I refer to this authority, because it seems to 
me that it indicates the true spirit in which 
this inquiry should be made— 

“Mr. Speaker said, ‘The House ought to pause, 
before they come toa decision upon a point in which 
the liberty of the subject was so materially con- 
cerned,’”” 

That was the remark of the Speaker. The 
writer goes on— 

“ There seems to be no reason to doubt that the 
House may put a contumacious witness into close 
confinement, and this in fact was all that was done 
in Paxton’s and other cases of the same kind, 
accompanied with such restraints from communica- 
tion with other persons as it may deem necessary to 
prevent the ends of public justice from being frus- 
trated; but whether this right should be exercised 
or not in any given case is a question deserving of 
very grave and careful consideration.” 

Now, Mr. President, that lays down the 
right rule. It does not follow as a matter of 
course that because a witness is contumacious 
you shall exhaust your power; that you shall 
imprison him indefinitely ; that you shall de- 
bar him from the use of pen, ink, and paper ; 


| that you shall shut him up in solitary confine- 


ment, and allow him to see no human face. It 
does not follow that because you may do that 
you ought to do it. We are not solving a 
mathematical problem; we are not finding that 
if such and such elements are in the provlem 
the only thing that can follow is a certain 
conclusion. tis a matter within our discre- 
tion, and that discretion is to be exercised in 
view of all the circumstances; and itis because 
in view of all the circumstances here I do not 
think that this power of the Senate should be 
exercised to its ultimate degree tbat [I am 


i willing to vote for the amendment offered by 


the Senator from Massachusetts. 
And lam the more willing to do this, Mr. 


President, because I believe it is perfectly 
| within the power of this committee to get at | 


the offender. lt seems to be settled that this 
ig a State Department copy. Whether it came 


from a Senator or not does notappear. There | 


is not a particle of evidence before us to indi: 
cate from whom it came, but it was a State 


Department copy. That is clear. Now, I 
understand that the Assistant Secretary of 
State has furnished the committee with inform- 
ation which shows exactly how many copies 
were printed for the State Department of the 
first edition of the treaty, how many copies of 
the revised edition. He has communicated to 
the committee precisely the number; and by 
a comparison of the treaty as published in the 
Tribune with the treaty as published by the 
State Department it is ascertained precisely 
whether it was one of the first copies printed 
by the Department, or whether it was a revised 
copy. Which it was I do not recollect, but I 
believe it was the revised copy. I understand 
further that be has furnished the committee 
with information as to exactly how many copies 
of that revised edition were furnished, and pre- 
cisely into whose hands they went. 

So far as the Senate is concerned, our in- 
quiry now being limited to Senators, he has 
furnished the committee with the names of 
the Senators who received copies from the 
State Department. What is to prevent those 
Senators, from being summoned before the 
committee and compelled to testify what they 
did with their copies? And is it not right, 
when we are investigating the conduct of Sen- 
ators, to begin at home and suramon those 
Senators before the committee? 

Put them under oath if you see fit to put 
them under oath, though that is not the cus- 
tom of the Senate; put them under oath if you 
see fit, and make them tell where their copies 
were from the time they received them until 
this hour, and I think you will get on the 
track of this lost Pleiad. I think you will 
find where it is. 

It seems to me, Mr. President, that when 
the committee has that within its power, when 
it has its witnesses right within this Senate 
Hall, it ought to exert that means, it ought to 
exhaust those powers, before we resort to the 
last reason of the law—the indefinite impris- 
onment of a citizen. 

I believe this is all I need now say on that 
subject. Thereare, however, one or two things 
which have been said in this debate, for it has 
taken a much wider range than the question 
before the Senate, which ought, perhaps, to 
be noticed. 

The Senator from Massachusetts, [Mr. W11- 
sox, | who, in the language of the Senator from 
Michigan, [Mr. CHaxpumr,] ‘‘ made a clean 
breast of it,” told us that he had been sixteen 
years in the Senate and that debates of the 
Senate in secret session leaked out continually. 
But the Senator forgot, notwithstanding he 
had been sixteen years in the Senate, how dif- 
ferent the former rule was from the present 
rule of the Senate, and that debates might get 
out, and get out legitimately, before the adop- 
tion of the present rule. There were only two 
rules in regard to secrecy up to the adoption 
of the present rule. The present rule was 
adopted in its present form only three years 
ago, March 25, 1868. There were two old 
rales, the thirty-eighth and thirty-ninth. The 
thirty-eighth rule read as follows: 

“All confidential communications made by the 
President of the United States to the Senate shall 
be by the members thereof kept secret” — 

That is, the communication should be kept 
secret— 

“and all treaties which may be laid before the Senato 
shail also be kept seeret until the Senate shall, by 
their resolution, take off the injunction of secrecy.” 

That is, the treaty should be kept secret. 
That rule required secrecy in reference to 
uothing but the communication, if it was a 
communication sent in executive session, or a 
treaty; it did not prohibit a statement of a 
debate; and so far from prohibiting it, Sen- 
ators constantly said what took place in de- 
bate and published their own speeches if they 
saw fit to publish them. We recollect very 
well the case of Colonel Benton publishing his 
speech. That was only one ont of many cases 
of speeches published. by Senators which had 
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been made in secret session upon treaties, be- 
_ cause there was no rale to prohibit it. And 
Senators will probably recollect that when the 
question about the secrecy required by the 
present rule was mooted in the Senate in 
March, 1869, as late as that Mr. Fessenden, 
ot Maine, said, ‘I will tell how I voted on 
this question.” That was because he had the 
old rule in his mind; bat when his attention 
was called to the new rule he at once said, 
t Certainly, I shall do no such thing’? Up 
to 1868 there was no rule of this body that 
prohibited the disclosure of the remarks of 
any Senator upon a treaty. 

‘Then, what was the other rule as to secrecy ? 
Tt was the thirty-ninth rule :- 

“All information or remarks touching or concern- 
ing the character or qualifications of any person 
namin red by the President for office shall be kept 
secret. 

There was the whole length and breadth of 
your rule of secrecy before 1868. You could 
not communicate a treaty, you could not com- 
municate a communication made by the Presi- 
dent, and you could not communicate remarks 
touching the qualifications or character of a 
nominee for office; but with these limitations 
upon your right you had a right to speak of 
anything that occurred in secret session. That 
being the case, it is easy enough to understand 
how, for the first thirteen years of the service 
of my friend, the Senator from Massachusetts, 
the debates of the Senate in secret session got 
ont. Bat now the rule is entirely different. 
The rule that now obtains in the Senate, 
udopted March 25, 1868, reads in this way: 

“39, All confidential communications made by the 
President of the United States to the Senate shall be, 
by the Senators and.the oflicers of the Senate, kept 
secret; and all treaties which may be laid before tho 
Senate, and all remarks and proceedings thereon, 
shall also be kept secret until the Senate shall by 
their resolution take off the injunction of secrecy.” 

‘That prevents you from telling what is said 
on any treaty, and that prevents you also from 
telling what was done upon any treaty until the 
injunction of secrecy is removed. You cannot 
tell how the vote was upon any treaty; you 
have no right to tell how you voted yourself 
upon any treaty, and, of course, not how any 
other person voted, for the vote is the most 
important proceeding on a treaty. You have 
no right to say anything at all about it. Ina 
word, your mouth is sealed in respect to the 
consideration of a treaty until the Senate sees 
fit to take the seal off. That is the present 
rule. 

The fortieth rule is the rule in regard to 
nominations: 


“40. All information or remarks concerning the 
character or qualificationsof any person nominated 
by the President to office shall be kept secret ’— 


That is exactly the same as the old rule in 
regard to thal— 
but the fact that a nomination has been made shall 
not bo regarded as asceret.”’ 

One of the Senators referred to the fact that 
nominations were known even before they 
reached the Senate. There is no law that 
makes them secret; there is nothing to pre- 
vent the President from giving a list of them 
to anybody he pleases. There isnothing which 
prohibits a Senator from. saying that such or 
such a nomination has been made. That is 
expressly reserved. 

Mr. MORTON. Nominations are given 
from the executive department to the public 
as soon as they are made. 

Mr. THURMAN. Certainly, they are given 
to the press, and there is no injunction of 
secrecy in respect to a nomination atall. It 
would be of the very worst public policy that 
there should be. It ought to be known that 
a vomination ig made, so that the public, 
knowing that nomination, may inform Sena- 


tors in respect to the qualifications or character | 


of the nominee. Public policy requires that 
nominations should be known, and hence the 
Senate has wisely excepted the factofa nom- 
ination from the general rule imposing secrecy 
on the Senate. Remarks that are made on 


4 


the subject of the qualifications or character 
of aman nominated cannot be revealed ; but 
that does. not extend to revealing the fact that 
the Senate had such a nomination under con- 
sideration. It is no breach of privilege for 
any Senator or any officer of the Senate to tell 
anybody that the Senate to-day was consider- 
ing the nomination of A. B. for office, pro- 
vided he does not tell what was said, provided 
he-does not state what was done, provided he 
says nothing of the remarks that were made 
touching the qualifications or character of the 
nominee. He may tell that the Senate had 
under consideration this nomination, or that 
nomination, or the other nomination, but he 
cannot tell what was said in respect to the 
character or qualifications of the nominee. 

It is from not looking into these rules and 
seeing precisely what they enjoin aud what 
they forbid that many persons are led into the 
supposition that Senators, in slang language, 
are ‘‘leaky,’? when in point of truth they are 
violating no rule of the Senate at all. 

Mr. President, there is one other thing that 
has been said upon which I wish to make a 
remark, although it is almost a repetition of 
what I said yesterday. It issaid that there is 
no moral obligation resting upon anybody to 
keep a treaty secret apart from the legal obli- 
gation that rests on the Senate and its officers. 
I said yesterday, and I repeat to-day, that I 
do not subscribe to that doctrine. If it is 
right in the Constitution to give us the power 
to consider a treaty in secret, and if it is our 
duty, in our judgment, to so consider it, I do 
say that every law-abiding man is under a 
moral obligation to let that provision of the 
Constitution and the judgment of the Senate 
have effect. : 

Mr. SUMNER. Will the Senator allow me 
to interrupt him there? 

Mr. THURMAN. Certainly. 

Mr. SUMNER, Is there any provision of 
the Constitution with reference to secrecy? 

Mr. THURMAN. The Senator will not 
deny that the clause of the Constitution giving 
us power to make rules and regulations——— 

Mr. SUMNER. That is clear, but—— 

Mr. THURMAN. And the Senator bas for- 
gotten, too, the clause read yesterday by the 
Senator from Wisconsin, [Mr. CARPENTER. | 

Mr, CARPENTER. That each House shall 
keep a journal of its proceedings, except such 
matters asin its judgment ought to be kept 
secret. 

Mr. SUMNER. Yes. 

Mr. THURMAN. Thatis an express recog- 
nition of our right, and certainly no one will 
deny it. 

Mr. CARPENTER. And of our duty, I 
submit, as to any matter that we think ought 
to be kept secret. 

Mr. THURMAN. Certainly it is, and it is 
the duty of every good citizen to obey our 
judgment in that respect as much as it is his 
duty to obey the law of the land which we 
pass; and if there is a moral duty to obey a 
law there is a moral duty to obey the injunc- 
tion of secrecy which we impose. I have no 
sympathy, therefore, with anybody who by sur- 
reptitious means procures a treaty that is being 
considered in secret by the Senate. I think 
it sets a bad example, and no consideration 
whatsoever of his power or his influence in the 
country can compel me to say that his act is 
right; and yet it is true, as I said yesterday, 
that if there ever was a case in which the act 
was venial, this is that case. If this injunc- 
tion rested upon these men not to obtain this 
treaty, it rested equally upon the Secretary of 
State; and he ought not, until he kuew whether 
the Senate wished. to consider this treaty in 
secrecy, to have published an official or a 
semi-oflicial synopsis of it; and if, therefore, 
they have been guilty of an offense against 
good morals in this case, the Secretary of 


i State is equally guilty with them. 


Now, sir, I do not say that in this case this 
was not a venial offense on all sides; and yet 


— 


I do think it would have been much more 
proper for the Secretary.of State to have with- 
held his official or semi- official synopsis of the 
document until he saw what was the judgment 
of the Senate, who were to considerit, and upon 
whom rested the duty of determining whether 
it should be secret or whether it should be 
public. I think he should have waited until we 
determined that question, without attempting ` 
to forestall us and giving the treaty in substance 
tothe public. After he has done.it; after the 
head of the Department of State. has done it, 
and it must be presumed with the approbation 
of the President of the United States, for cer- 
tainly no Secretary would dare to take so im- 
portanta step without the authority of the Pres- 
ident, after the executive department has thus 
published the whole substance of this treaty in 
a semi-official organ of the Administration in 
the city of Washington, and given it to the 
press, I do say that the idea of moral offense 
on the part of these gentlemen of the press 
does fade into exceedingly thin air. 

Sir, once more reminding the Senate that 
every step in this case ig to be decided by the 
circumstances at the time; that we are not, as 
amatter of course, because we have a con- 
tumacious witness, to proceed against him to 
the extremity of the law, but we are to determ- 
ine at each step that is proposed whether we 
will take that step; I do say that under the 
circumstances I have detailed to the Senate 
it does seem to me that neither our honor, nor 
our dignity, nor public justice, nor the public 
interests require that we should inflict upon 
these men an indefinite imprisonment, 

Mr. SCOTT. Mr. President, as the amend- 
ment of the Senator from Massachusetts { Mr. 
Sumner] proposes virtually to deprive the 
committee of the power of pursuing this in- 
vestigation after the close of the session I will 
say a few words, and they shall be very few, 
upon the real question which is involved in 
that motion. 

The circumstances surrounding the case, to 
which the Senator from Ohio [Mr. Taorman] 
has adverted, are too apt to create the impres- 
sion upon the mind here, and will perhaps be 
too apt to create the impression upon the pub- 
lic mind, that these proceedings are for the 
purpose of punishing these witnesses, not: for 
contempt, but for the publication of this treaty, 
It has already been said in the Senate, and it 
cannot be too strongly impressed upon the 
public mind, that this proceeding is not for the 
purpose of punishing anybody for the publica- 
tion of this treaty. If that be an offense it is 
one for which we have provided no punishment 
so far as these witnesses are concerned, and it 
is out of the power of the Senate to punish 
these witnesses for the. publication of that 
treaty. That alone ought to disabuse every 
man’s mind of the idea that punishment for 
the publication of the treaty has anything to 
do with these proceedings. Although the Con- 
stit ution does authorize the Senate to declare 
what part of its proceedings shall be kept 
secret, Congress has never seen proper, in the 
exercise of its discretion, to provide any legal 
penalty upon any one not connected with the 
Senate for the violation of that rule. We have 
no authority over anybody else. So that the 
question is not, was it a venial offense, or was 
it a highly criminal offense, in these witnesses 
to publish the treaty? If that were the only 
question here I suppose we should not have 
delayed for a moment the more important 
business of this session and taken up so much 
time in the consideration of the question which 
is before us. I will not state it as a fact, but T 
certainly do state it as an opinion, and one 
which I think will find no dissent in this body, 
that the surreptitious publication of this treaty 
is the only reason why the whole treaty and 
the protocols have not long since been given 
to the country by the authority of the Senate. 

Now, sir, what is the real offense? The 
real offense is the refusal of these witnesses to 


testify before a committee of the body raised 
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for the purpose of ascertaining, in the present 
form before us, whether any member of this 
body or any employé or officer of the Senate: 
over whom we have jurisdiction did communi- 
cate this treaty to these witnesses or to auy- 
body else. That isthe real question ; and two 
misconceptions, I think, bave been made in 
the minds of Senators here with reference to 
the présent aspect of the case. One miscon- 
ception is that the answer of the witness now 
before the Senate has already exonerated every 
Senator and every member of the Senate from 
blame in this matter; and the other miscon- 
ception is, as I gather from the speech of the 
Senator from Missouri, [Mr. Scnurz,] that 
this witness does to some extent occupy a 
position, in consequence of his professional 
relation, analogous to that of a haere or a 
physician: or a clergyman who has received 
the confession of a dying man. Pérmit me, 
sir, to say a few words as'to'each of these two 
points. 

I do not conceive that this answer does 
exonerate every member of the Senate from 
blame as to how this treaty was made public ; 
and itis for thisreason, I wisli to say here, that 
I have voted throughout upon this case, as I 
lave no doubt every Senator has voted: this 
morning, against laying’ the resolution on the 
table and for the imprisonment of these wit- 
nesses, because they have not answered these 
questions before the committee. It has been 
with pain that every member of the Senate 
who has so voted lias, in obedience to a pub- 
lic duty, voted contrary to what his own per- 
sonal kind feeling toward these witnesses 
would have impelled him to vote. Now, sir, 
does this auswer exonerate every Senator? 

“I have already testified before the special com- 
mittee of the Senate that I did not receive what 
purports: to be a copy of the trerty of Washington 
from any Senator or officer of the Senate; that it 
was printed on folio pages, asingle column on each 
page; and that I first saw it about ten o'clock on 
the night of May 10. instant. I have since been 
informed that the copy which I thus described was 
not a Senate document, but one printed by order of 
the State Department, of which L am also informed 
forty or more copies were printed for the use of the 
Department and for distribution.” 

It may fairly be argued, I think irresistibly 
argued, that the copy which came into the 
hands of the witness was a State Department 
copy. The circumstances clearly show that; 
but do the circumstances show that that State 
Department copy, coming into his hands at an 
hour. afier the time when the treaty had been 
communicated to: the Senate, was uot com- 
municated to him, either directly or indirectly, 
through a Senator; and I care not here to 
enter into the discussion of whether the com- 
munication of that copy or any other copy 
would be a violation of the duty of a Senator. 
It is the substance, as the Sesator from Wis- 
cousin said, of what is before us that is to be 
kept secret, not the identical paper which is 
communicated to us; and I care not to argue 
that question, So that all that can be said 
about that branch of the answer is, that it is 
entirely clear that it was a State Department 
copy that came into the hands of this witness. 
This might narrow the field of investigation, 
it is true, bat it would be no justification for 
pursuing such a course as is suggested by the 
Senator trom Ohio. 

The fact that this shows that you may get at 
a lniited number of witnesses and bring them 
before the committee, who might trace that 
particular copy, would be the worst reason in 
the worid for discharging the witnesses whom 
you have before you, undertaking to trace this 
subject to anybody. Ifthe Senator from Ohio 
were in his place I would say to him that, 
knowing that he has occupied a judicial posi 
lion, there could be nothing else then his 
known. amiubility, his knowa geniality of 
spirit, that woald justify any lawyer who ever 
practiced before him in offering. the discharge 
of a contumacidus witness before him on the 
ground that he would try to make out his case 
by the residue of the witnesses. E should 


think that lawyer-would have been in-danger 
of going to prison for contempt of court, as 
well as the witness. This is that branch of 
that answer; the other branch is: 

“That Tam now ready to go before the special 
committee of the Senate and to testify that neither 
directly nor indirectly did I receive the copy of what 
purports to be the treaty of Washington from any 
Senator or officer'of the Senate, nor, so far as I know, 
trom any employé thereof.” 

t: Neither direetly nor indirectly did I receive 
the copy.’? The words are well chosen. The 
answer has been drawn with care. There has 
been some professional ability about it from 
the class of persons enumerated in it, to which 
I will refer after awhile, and the language 
used is that he did-not ‘‘ directly or indirectly 
receive the copy.’ It refers entirely to the 
mere manual reception of the copy that he got. 
He got it from the hands of somebody that was 
not an officer of the Senate, either directly or 
indirectly ; but he refuses to say from whom 
he did get it so that the Senate may know 
through what channel it came before it got into 
the hands of that person ; and that is the gist 
of this whole offense after all. It is not the 
question of whether Senators or the employés 
of the Senate are exonerated by this answer. 
That is not the question that we have really 
before us, I will come to that after awhile. 

So, Mr. President, the answer leaves open 
the question of whether it was not, either 
directly or indirectly, throngh a Senator that 
that- copy which this witness obtained did get 
to his hands. It is not a clear, unequivocal 
statement which would authorize us to say that 
this body is free from blame. Now, sir, that 
is one misconception. What is the other? 

Mr. CONKLING. Will my honorable friend 
allow me to interrupt him one moment? 

Mr. SCOTT. Certainly. 

Mr. CONKLING. L remind the Senator 
that there are upon the record the questions 
and the sworn answers of the witness before 
us upon this very point, which he should take 
in confirmation of the very clear statement that 
he has made. Those questions and answers 
he will find, if he looks to them, are expressly 
to the point that the witness could not state 
that this copy did not come from a Senator or 
from the Senate. He expressly disclaimed any 
knowledge or ability to make answer in that 
way, which; the Senator will see, confirms very 
strongly what he is now saying. 

Mr. SCOTT. This statement, made by a 
member of the committee, only strengthens the 
position which I have been endeavoring to 
place before the Senate. I come now, Mr. 
President, to the reasons given by the witness 
for refusing to answer. What are they? This 
is the one to whicli I wish to call attention: 


“It is the uniform practice of members of my pro- 
fession to regard as confidential the sources of all 


the news which they receive, and there is always an | 


imp'ied promise of secrecy whenever information 
passes into the handsof a newspaper man. This 
pledge of seercey is considered among my. profes- 
sioual assuciates as a client’s secrets are. to an attor- 
ney, a patient’s secrets to a physician, or those of a 
dyiug man to a minister of the gospel; and were I, 
therefore, to violate it by answering the question 
propounded, I firmly believe that I should render 
myself infamous in the eyes of my professional asso- 
ciates.” 

This is the position in which the witness puts 
himself, and this is the position in which the 
remarks of the Senator from Missouri [Mr. 
Scuvurz] were calculated to place him before 
the country. Now, Mr. President, Í need not 
call to the attention of many of the members 
of this body where the analogy in these cases 
ceases ; but I do wish itto go upon the record, 
as it has been putin here as a justification, how 
far different thesesupposed analogous cases are 
from his case. 

In the first place, here is an offense against 
the Senate, if it be an employé of the Senate, 
au officer of the Senate, or a member of the 
Senate, who has communicated this treaty; 
and it was Known to this Witness that it would 
be an offeuse in a Senator or in au employé of 
the Senate to communicate anything which the 


rule of the Senate forbade him to communi- | 


cate. Ifit were, then, an employé of the Sen- 
ate, and that is what we are seeking after, and 
an approach were made to this witness to give 
him what the rule of the Senate forbade, he is 
in complicity with the person whom he seeks 
to shield; and could it ever be held that a 
particeps criminis would be protected from 
testifying in a court because be stood in a 
confidential relation to the man with whom 
he had been associated in committing the 
offense? If so, good by to criminal justice. 
There is another rule which might shield him, 
but that L will come to directly. 

But, again, in the case of a lawyer, it is the 
client’s privilege, not his, to keep secret, what 
the client has communicated to him; and when 
he is called to the stand the court informs 
him, ‘‘ because of the sacredness of the rela- 
tion existing between you and your chent, and 
for reasons of public policy, you dare not dis- 
close what your client has communicated to 
you, bet: he can unseal your lips, and if he 
give his consent you may testify.’’ So, in the 
case of a physician, it is the patient’s priv- 
ilege. He in the sacredness of professional 
confidence may communicate that which he 
would not whisper in any other human ear; 
and for reasons of public policy, that the phy- 
sician may have the confidence of his patient, 
and that he may exercise his healing art to 
cure the infirmities which a man would not 
reveal.to his most intimate friend, these com- 
munications are held sacred. And so, in the 
cases, where this is the rule, of communica- 
tions to a clergyman. There are reasons of 
public policy which forbid these men, not 
because of their privilege, but because of the 
privilege of those with whom they are asso- 
ciated, from communicating what they know. 

But now what is this case? What is public 
policy here? Here is the Constitution author- 
izing each House of Congress to keep certain 
proceedings secret for reasons of public policy. 
Here is the act of Congress declaring that the 
protection which ordinarily shields a witness 
from answering to questions which will even 
make him infamous shall be removed, and 
declaring that he must answer under a penalty. 
Here, then, is the highest law of the land, the 
Constitution, and the statute law of the land, 
one declaring, as a rule of public policy for the 
purpose of carrying out the provisions of the 
oiher, the Constitution, that. a witness before 
a: congressional committee shall answer these 
questions, Here, then, the analogies which 
give the privilege to a client, and to a patient, 
and to a dying man, for reasons of public pol- 
icy are invoked-to shield a man tor violating 
the highest principles of public policy, as 
enunciated in the Constitution and by the law 
of Congress! These are the distinctions, and 
they ought to be borne in mind. 

lvis not the question, Mr, President, whether 
these men should be imprisoned for a day or 
an hour or not; bat, as the Sevator from Wis- 
consin, in words more eloquent than I canuse, 
said, it is whether the individual opinion of a 
man as to his honor or to his obligation shall 
be above the law; and we are brought here 
now not to consider whether we would wish 
these men to be imprisoned—if that simply 
were the question there would be no difficulty 
about the case—but as to whether the whoie 
system adopted by Congress fur the purposes 
of carrying on public investigations, and here 
superadded for the parpose of preserving the 
secrecy of those. proceedings which the public 
interests require to be secret, shall be aban- 
doned and the Senate shall declare that they 
will not undertake to ferret out an offense 
against that law and against that policy. There 


‘is more in it, Mr. President, than the mere 


question of the individual imprisonment of 
wese men; and in determining it we ought 
not to forget that when the law-making power 
proclaims to the public that the law ceases to 
be a sword tor those who violate it it will soon 
cease to be a shield to those who may invoke 
it for their protection, 
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Mr. MORTON. Mr. President, the motion 
is to strike out that part of this resolution which 
pravides for the continuance of this commit- 
tee during the vacation. It is proposed that, 
in order to keep these young men in prison, 
this committee shall be continued as a form- 
ality through the vacation. It occurs to me 
that there might be a corresponding duty on 
the other side, that the committee should stay 
bere during the same period, in order that if 
these young men should at any time reconsider 
their purpose they might have an opportunity 
of going before the committee and testifying. 
But it would. be a very empty formality for a 
very serious purpose if this committee is to 
be formally continued by resolution, and the 
members of it separate to the four corners of 
the continent as soon as the Senate adjourns. 

Mr. President, I undertook to state yester- 
day that I believed our jurisdiction in this 
matter was confined. to the violation of the 
thirty-ninth rule, and that this proceeding is 
carried on only under the terms of that rale. 
That rule provides : 

“That all confideatial communications made by 
the President to the Senate shali be, by the Senators 
and officers of the Senate, kept secret.” 

The obligation is upon the Senators and the 
officers of the Senate; the rule extends to no- 
body else; and our jurisdiction in this inquiry 
extends to nobody but to Senators and officers 
of the Senate; and the proposition which | 
submitted yesterday was that when this Sen- 
ate became reasonably satisfied that this treaty 
was not divulged through a Senator or an offi- 
cer of the Senate this inquiry should stop at 
that point, and I desire now to repeat that 

roposition. I believe that if this prosecation 
is continued beyond that point, beyond the 
point of reasonable satisfaction that this treaty 
did not come through a Senator or an officer 
of the Senate, it will be regarded, and justly 
regarded, as passing from the field of legiti- 
mate examination to persecution, There is 
no reason, there is no policy, that cau be or 
has been suggested in my hearing for continu- 
ing this prosecution one moment beyond the 

time when a majority of the Senate is reason- 
ably satisfied that this treaty was not divulged 
through a Senator or an officer of the Senate. 

Now, Mr. President, I submit that the evi- 
dence thus far given by these witnesses ought 
to satisly us reasonably that this treaty was 
not thus divulged, and I ask the candid con- 

` sideration by the Senate of this proposition 
for a few minutes. 

In the first place, I may remark that these 
are gentlemen of intelligence, and it is not to 
be presumed that they do not understand where 
this treaty came from. They may vot know 
positively, because they cannot swear to a thing 
they have not seen, but undoubtedly they have 
a belief, undoubtedly they have an opinion, as 
to where this treaty came from. It can hardly 
be supposed that they have not an opinion upon 
that subject, and | take it for granted that they 
have. Now, what was the testimony of Mr. 
Ramsdell on that subject? I read it as pub- 
lished in the Globe. The Senator from Illi- 
nois [Mr. TRUMBULL] had asked the question, 
and then proceeded to say to the witness, 
Ramsdeli: 

“The object of my question was to ascertain 
whether this copy was obtained through the Senate, 
I wished to know whether you obtained any copy of 
this treaty from or through the Senate in any way. 

“The Witness. I had decided, in case I was called 
upon to swear to it, to answer that to my knowledge 
or belief ’— 

How much stronger, I ask, could he make it 
unless he gave the name of the man? He says: 

“To my knowledge or belief it was not obtained 
in any manner from a member of the Senate or any 
officer of the Senate.” 

I submit, not as a mere technical question 
as propounded by a lawyer, but [ submit to 
the broad, common sense of this Senate, if he 
has not answered as strongly as he can answer 
unless he divalges the name of the man and 
tells where the man came from and where he 
got the treaty. Hesays according to his knowl- 


edge and his belief it was not obtained in any 
way from a Senator or an officer of the Senate. 
I submit to the members of the Senate, unless 
there be a great anxiety to deal harshly with 
these young gentlemen; that here is a reason- 
able denial that this did come through the 
Senate. The witness could not make it any 
stronger, and I have no doubt in the world 
that he told the truth. 

What was the answer of the other witness ? 
and the answer referred to by the Senator from 
New York is dependent upon the form in 
which the question was put, and I will refer to 
the form in which the question was put, ex: 
plaining the character of the answer. I read 
from the examination of Mr. White: 


“Question, (by Mr. TruxBULL.) I wish to ask you 
distinctly whethor you know?’ 


That is the form. of the question— 

*Iwish to ask you distinctly whether you know 
that the copy you sent camo through tho Senate ?’” 

He put it inan aflirmative form. The an- 
swer is— 

“T do not know that it did.” 

In direct response to the very form of the 
question that was asked, Perhaps the Sen- 
ator, if he had reflected a moment, would not 
have put the question in that form. Again— 

* You do not know whether itdid or did not?” 

He did not ask him for an opinion, did not 
ask him for a belief, but asked him for his 
knowledge— 

i Queation. You donot know whether it did ordid 


ot? 
Fi ea I do not know whether it did or did 
not. 

He answered the questions just as they were 
put. He could not have known, perhaps, 
whether that copy had ever been in the hands 
of a Senator as a matter of positive knowl- 
edge, unless he had followed the history of 
that treaty from the time it was handed ont 
from the office of the Secretary of State, or 
even before it got there. He was not asked 
as to what he believed or as to what was his 
impression. ‘The circumstances must have 
made some impression on his mind, but the 
question is simply propounded in the form of 
asking his absolute knowledge, on the part of 
the Senator from Hlinois. The witness gives 
some other answers on that subject: 

“ Question. Did you obtain it from any member of 
the present Senate of the United States ? 

t Answer. [did not.” 

The question is answered fully, all that is 
asked of him. 

“Question. Did you obtain it in the room of any 
Senator of the United States? 

“Answer, I did not. 

“Question. Did you obtain it in any room occupied 
by auy Senator of the United States? 

t Answer. I did not. 

“Question. Where did you obtain it? 

“Answer. I respectfully refuso to answer that 
question.” . 

In view of that testimony, which does not 
bear out, I submit, the statement of the Sen- 
ator from New York, I call attention to what 
he says in his answer to-day : 

“I am now ready to go before the special commit- 
tec of the Senate and to testify that neither directly 
nor indirectly did [ receive the copy of what pur- 
ports to be the treaty of Washington from any Sen- 
ator or officer of the Senate.” 

He could not make that statement consci- 
entiously, it would be moral perjury at least, 
if he believed, though he did not know, that 
it came through the Senate. If the circum- 
stances under which he got that treaty created 
the impression or the suspicion in his mind 
that indirectly it had come from a Senator, he 
could not make that answer, nor could he 
have made conscientiously the answers given 
in the testimony I just now read. Therefore, 
I submit to the Senate that these gentlemen 
have substantially answered that this treaty, 
to the best of their knowledge and belief, did 
not come from a Senator, directly or indirectly, 
or through any officer of the Senate. 

But now how has that been met on this floor? 
By the statement of the Senator from Wiscon- 
sin that if the committee wese allowed to go | 


on they believed they could trace this to a Sen- 
ator. I think that statement ought not to have 
been made. If it is made, there ought to: be 
some circumstances, and why are they- not 
given here, by which itcan be traced to a Sen- 
ator? If there are circumstances by which it 
can be traced to a Senator within the knowl- 
edge of the committee, why have not the wit- 
nesses been brought and the matter proven 
before the committee, and let us have the evi- 
dence here? No; the positive declarations of 
these young gentlemen, that to the best of their 
knowledge and belief this treaty did not come 
through the Senate in any way, are met by the 
simple declaration of the Senator from Wis- 
consin, ‘If you let us go on we will trace this to 
a Senator,” If the committee have evidence 
of that kind which authorizes him to say so 
that evidence ought to have come before the 
Senate. If they have not yet taken it before 
the committee Jet them send for the witnesses. 
If there is anything that places this at the 
door of any Senator let it be brought out, and 
not have this broad imputation thrown out here 
that may rest upon one or may rest upon a 
dozen members of this body. 

I submit that the Senator in that matter 
has gone too far unless he is prepared to go 
further and state what are the circumstances 
which indicate that this thing will be brought 
home to the door of a Senator; and if they 
have circumstances now that point toa Sen- 
ator, why not send for him before that com- 
mittee atonce? Let him be brought there and 
put upon his oath, If he refuses to answer, 
that would be very strong evidence that he 
was a guilty man; but if he does answer 
straighttorwardly it is hardly to be presumed, 
and you have no right to go upon the pre- 
sumption, that he would commit perjury. 
do not believe any Senator in this body would 
commit perjury under such circumstances, 

Bot it is said that a number of these copies 
were handed out to Senators in advance. So 
they werc; I do not know how many; five or 
six to those who were members of the Com- 
mittee on Foreign Relations. [am told they 
were given also to other Senators. Perhaps 
there is no sort of doubt about that; but the 
names of the Senators to whom thuse copies 
were given can be obtained in the State Depart- 
ment. They can all be called upon; and it 
will take but a very little time for each one 
of them to account, if he can account, for his 
copy; and if there are any other witnesses who 
can be summoned to make a direct case, or 
to make a prima facie case, or to make a case 
of suspicion that calls upon any Senator to get 
up on this floor and vindicate his position, 
let those things be stated. All that is fair; 
and all that is better than to meet the state- 
ment of these young gentlemen by the gencral 
assertion here, “ If you let us go on we shall 
bring this thing home to the dvor of a Sen- 
ator,” There may be a greatanxiety to bring 
thisthing home tosome Senator. Ido not know 
how that is. I hope not. But if the facts 
exist that authorize this statement to be made 
here in the face of the positive testimony of 
these young mep, that according to their knowl. 
edge and belief it was not obtained in any 
way from a Senator, let us have those facts. 
It is a matter of simple justice. 

Mr. FENTON. ‘This affords a pretty good 
opportunity to interrupt the Senator, if he will 
allow me-—— 

Mr. MORTON, Certainly. 

Mr. FENTON. As be seems to think it is 
well for every Senator to purge himself, or to 
speak of his knowledge in respect to this treaty, 
so far as he has any, I am glad to seize so 
pleasant an opportunity. l observe a para- 
graph in the Patriot of this morning which says 
that this investigation thus far seems to point 
to one of the Senators of this body, giving his 
name. I desire to state that | came here on 
Wednesday myself, and I neither had nor saw 


a printed copy of the treaty or what purported 
to be the treaty, unless it was the printed copy 
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which was read at the Secretary’s desk, until 
Thursday afternoon at three o'clock, the after- 
noon of the day it was printed in the New York 
Tribune. But my purpose in rising was to ask 
the chairman of the committee, whom I do not 
see in his seat, whether it is true as stated in 
this paper that the committee have not hesi- 
tated to sayin a semi-public manner what Sen- 
ator it was. As [do not see the chairman now 
in his seat, I will defer the inquiry until some 
other time. r 

Mr. MORTON. One word further, and I 
am done. Mr. President, we know the spirit 
that prevails through the profession to which 
these young gentlemen belong, This isnot the 
first illustration of it. There have been illus- 
trations of a similar. character, both in this 
Capitol and elsewhere, before. We know that 
these young gentlemen feel that if in the pres- 
ence of any pains or penalties they should 
make this statement they would be dishonored. 
They feel that way. You may threaten them 
with imprisonment in the common jail on 
bread and water, and yet they would rather 
encounter that than encounter the scorn and 
contempt of their fellow-members in this pro- 
fession. 

This is the way they feel about it, and if 
they go forward and tell what will reasonably 
vindicate this Senate, its members and officers, 
ought we to push them further? Should we 
not rather regard this as in the nature of an 
appeal, that we shall consider the circumstances 
under which they are placed? You may im- 
prison these men; but do any of you believe 
that you will make them divulge, or that you 
will make any subsequent member of that pro- 
fession divulge under like circumstances? We 
have no reason to believe that. Their honor, 
their reputation, their pride, their word, have 
all been pledged that they will not make this 
disclosure, and they will go up to this discon- 
solate, gloomy dungeon and stay there- before 
they will doit; and what have you accom- 
plished ? 

Now, I ask that we shall take a reasonable 
view of this case. Consider their position, 
consider the views that they take of the hon- 
orable obligations that are imposed upon them, 
consider wlat they have already answered to 
us; for they have answered every question 
which has been asked except where the treaty 
came from, Mr. Ramsdell has said, and swears 
to it, that to the best of his knowledge and 
belief it did not come from or through the 
Senate in any manner or form. Mr. White 
says, in response to a direct question asked 
by the Senator from Illinois, that if this came 
from the Senate or through the Senate in any 
way he does not know it, has no knowledge 
of it. He is willing to swear that he did not 
receive it from the Senate, or an officer of the 
Senate, directly or indirectly. 

One word further. This is notthe endof this 
matter with these young gentlemen, no differ- 
ence what you may do. You may imprison 
them if you please, but their imprisonment 
cannot be pleaded in bar to the prosecution that 
may be set on foot, and is very certain to be 
set on foot under the certificate that the Presi- 
dent of this body will make to the court of 
this District. They will certainly be presented 
to that court under the law and under his cer- 
tificate. They are to be put on their trial, and 
the case can be made out, and will be made 
out, that they have refused to testify. They 
will have no defense to make in mitigation of 
their punishment, and it cannot be less than 
imprisonment for one month under “the terms 
of the law. Now, when the law hag provided 
for this case already, and they are to be re- 
mitted very certainly when they go from here 
to a trial, and perhaps to punishment, when it 
is certain that we cauuot get the knowledge 
from them that is desired by the committee, | 


ask uf we should not stop, if we should not | 


say that enough has been done, and if there is 
to be anything further done leave it to the 
court? 


t 


Mr. SUMNER. Will the Secretary at the 
desk be good enough to read the words which 
it is proposed to strike out? 

The Carer CLerk. It is proposed to strike 
out the conclusion of the second resolution, in 
the foilowing words: . 


And said committee shall be continued during the 


recess following. the present session, and are hereby. 


authorized to sit during said. recess, with all the 
powers conferred by the original resolution of the 
Senate under which said committee was appointed. 

Mr. SUMNER. I should not have said 
another word but for the remarks of the Sen- 
ator from Ohio, [Mr. THurman,] and an ex- 
pression of opinion which fell from him in 
those remarks. I understood him to argue 
that by continuing this committee after the 
close of the present session of the Senate these 
witnesses might during that continuance be 
kept in the custody of the Sergeant-at-Arms. 
I did not understand him to adduce a single 
parliamentary precedent supporting that con- 
clusion. J ask the Senator if he knows of any 
parliamentary precedent supporting that con- 
clusion? 

Mr. THURMAN. I cannot on the spur of 
the moment produce any precedent of such a 
case. J have no doubt I could find them if I 
had the time to hunt them out; but I do not 
have in my memory at this time any such case. 
I gave the reasons, which seemed to me to be 
satisfactory, why it is in the Senate’s power 
to appoint committees to sit during the recess 
of the Senate, and if they have that, and those 
committees are charged with the duty of taking 
testimony, and a witness refuses to answer, 
especially during a session of the Senate, and 
the Senate orders him to be put into custody 
until he does answer, I do not see how you 
can get rid of the power to do it, if you have 
the right to authorize a committee to sit during 
the recess. It is wholly distinct from the ques- 
tion, I beg to remind the Senator, of whether 
a committee sitting in the recess could do it 
of its own motion. This is the act of the 
Senate, not the act of a committee. 

Mr. SUMNER. Now, Mr. President, I 
understand that the Senator from Ohio ad: 
duces no parliamentary precedent. There is 
no such precedent. I challenge any Senator 
to produce it. I challenge the chairman of 
the committee, the Senator from Wisconsin, 
to produce any parliamentary precedent sus- 
taining the conclusion. My friend from Ohio 
argues from the powers of a court. While the 
court isin session it has the power to keep 
a witness in custody for contempt. But a 
Senate committee is not a court. It is a par- 
liamentary incident to legislative proceedings, 
or, aS in the present case, to proceedings of 
the Senate in executive session. It is an in- 
cident. The committee has no power which 
is not conferred upon it by the Senate; espe- 
cially has it no power to commit for contempt. 

Notoriously, when a witness refuses to 
answer before a committee, the committee 
reports the fact to the Senate or to the House, 
and it is by the order of the Senate or of the 
House that the contumacious witness is taken 
into custody, not by the order of the commit- 
tee, not by any power inherent in the commit- 
tee, not by any vitality of the committee, but 
by the Senate or the House, and the contempt 
expires with the session of the body that com- 
mits. When I lay down this conclusion I 
know that I cannot be answered. I know 
that there is no precedent to the contrary, and 
I know that I speak the time-honored parlia-, 
mentary law of England, adopted and repeated 
in our own country. 

Mr. THURMAN. I can show you authority 
in the British House of Commons. 

Mr. SUMNER. I will read the authority 
of the British House of Commons. Ihave in 
my bands now May's Parliamentary Practice, 
which is the most authoritative work in Eng- 
land on this subject. : À 

Mr. THURMAN, Ifthe Senator will allow 


| England, 


between the House of Lords and the House 
of Commons. 

Mr. SUMNER. That I understand. -, 

Mr. THURMAN. The House of Lords does 
not imprison beyond its session; the House of 
Commons does. 

Mr. SUMNER. It is just the other way. 
The House of Lords imprisons beyond. the 
session and the House of Commons does not. 
Now for the rule, as I read it from May’s 
Parliamentary Practice, page 105: 

“No period of imprisonment is named by the Com- 
mons, and the prisoners committed by them, if not 
sooner discharged by the House, are immediately 
released from their confinement on a prorogation, 
whether they have paid the fees or not. If they were 
held longer in custody they would be discharged by 
the courts upon a writ of habeas corpus.’ 

Such is the statement of this experienced 
parliamentarian. J need not say that the 
author of this work is at this moment, and has 
been for a long time, the clerk of the House 
of Commons—familiar with its usages as any 
living person. 

Mr. THURMAN. If the Senator will allow 
me to interrupt him for a moment 

Mr. SUMNER. Iam coming to the Sen- 
ator’s authorities. I have them before me. If 
he will allow me to state the case then he shall 
follow. 

I give the words of May. But that is not 
all. The chief justice of England, Lord Den- 
man, in giving judgment.in the famous case of 
Stockdale vs, Hansard, the most important 
case of contempt which has occurred during 
these later years, expresses himself as follows: 

“ However flagrant the contempt, the House of 
Commons can only commit till the close of the exist- 
ing session, heir privilege to commit is not better 
known than this limitation of tt. Though the party 
should deserve the severest penalties, yet his offense 
being committed the day before the prorogation, if 
the House ordered hisimprisonment but for a week, 
every court in Westminster Hall, and every judge 
of all the courts, would be bound to discharge him 

y habeas corpus.” 

That is the judgment of the chief justice of 
Now, sir, to what extent has this 
been adopted in our country? I have in. my 
hands the work, which my friend from Ohio 
has already cited, of my late friend and early 
associate, Luther S. Cushing, entitled Law and 
Practice of Legislative Assemblies, and I turn 
to what he says under the head of Imprison- 
ment, as follows: 

“According to the parliamentary law of England 
thereis a difference between the Lords and Com- 
mons in this respect: the former being authorized 
and the latter not, to imprison for a period beyond 
the session.’ . 

That is the English rule, Now, how is it in 
our country according to this authority ? 

_ “In this country the power to imprison is either 
incidental to or expressly conferred upon_all our 
legislative assemblies; and in some of the States it 
is also regulated by express constitutional provis- 
ion. Where itis notso regulated it is understood 
that the imprisonment terminates with the session.’” 

In other words, in our country we have fol- 
lowed the law of the English House of Com- 
mons and not the law of the House of Lords, 
The chairman of the committee to-day pro- 
poses to ingraft upon our usage a practice 
borrowed from the House of Lords. While 
about it I think he had better follow that 
other usage, which is thus stated ; 

“It was formerly the practice to make prisoners 
reccive the judgment of the House kneeling at the 
bar. In both Houses, however, this practice has 
jong since been discontinued, although the entries 
in the Lords’ journal still assume that the prisoners 
are ‘on their knees’ at the bar.’’ 

It appears that the discontinuance of this 
practice in the House arose from the refusal 
of Mr. Murray-to kneel, when brought up to 
the bar of the House on the 4th of February, 
1750.. For this refusal he was declared ‘ guilty 
ofa high and most dangerous contempt of the 
authority and privilege of this House,” was 
committed close prisoner to Newgate, and not 
allowed the use of pen, ink, and paper. 

Now, as the authority states that the entry 
in the Lords’ -journal down to this day is that 
the prisoners are ‘‘on their knees” at the bar, 


me to interrupt him, there is a difference |, and as the Senator from Wisconsin proposes 
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to take a leaf from the prerogatives of this 
House, I think he had better complete the 
work and require the entry on our Journal that 
the prisoners receive this judgment on their 
knees. 

Mr. CARPENTER. If the Senator really 
thinks that ought to be done, why does he not 
move, while on the floor, to amend the resolu- 


tion in that way? 

Mr. SUMNER. If the desires of the Sen- 

ator in other respects are to be carried out, L 
think the question of the form is very imma- 
terial. I think when the Senator has proposed 
to commit these witnesses to the common 
jail—— 
J Mr. CARPENTER. Allow me one word 
farther, In other words, if the witness is to 
be compelled to answer, he might as well be 
disgraced. 

Mr. SUMNER. No, that is not the point. 
The point is, whether the Senate shall under- 
take to exercise a prerogative that does not 
belong to it, and which is inconsistent with 
the principles of constitutional liberty. If the 
Senator who claims this prerogative insists 
upon going to the House of Lords for this new 
feather of prerogative, let him complete his 
work and require the witnesses to kneel before 
the Senate, according to the old requirement 
in England and the present entry in the Lords’ 
journal, or at least let him have a similar entry 
in our Journal. 

But, sir, what says the American authority 
on this subject? I have already read the first 
part, concluding with the words: 

“Where it is not so regulated it is understood that 
the imprisonment terminates with the session.” 

Itis not the Euglish authority alone that says 
this. The great American authority says it. 
Nor is this all. He proceeds: 

“ Where there is provision regulating the time of 
imprisonment, if a commitment as general, the pris- 
oner will be entitled to his discharge on the term- | 
ination of the session ; if it is for a certain time, thé 
prisoner will be entitled to his discharge on the 
expiration of the timo, or the termination of the 
session, whichsoevor first happens.” 

And now it is proposed by a subtlety of | 
device absolutely without precedent to keep 
this committee alive in order to keep these 
witnesses in custody. The committee is to be 
projected into the recess, not for any real pur- 
pose of inquiry, but under the idea that in this 
way the punishment of these witnesses may be 
prolonged. 

Mr. THURMAN. Does the Senator say 
that a punishment for contempt by imprison- 
ment beyond the expiration of the session is 
absolutely without precedent in the United 
States? 

Mr. SUMNER. Well, sir, that would de- 
pend upon something else [laughter] which 
lam coming to. ‘ 

Mr. THURMAN. The Senator has only to 
recollect that this very Capitol was the dun- 
geon of Patrick Woods for three months after 
the House of Representatives adjourned. 

Mr. SUMNER. -I say nothing of constitu- | 
tional provisions in our country which may | 
interfere with the parliamentary law; but my 
answer to the inquiry of the Senator from Ohio 
is clearly that by parliamentary law no person 
can be detained in custody after the close of 
the session. There is no doubt about it. The 
authorities are explicit and unanswerable. But 
it is not left in all the States to parliamentary 
law ; there are constitutional provisions which 
step in and undertake to deat with it. Thus 
the constitution of Maine gives authority to 
each branch of its Legislature, during the ses- | 
sion, to punish any person not a member by | 
imprisonment not extending beyoud the ses- i 
sion, The words of the constitution as given | 
here are as follows: | 

“Provided, That, no imprisonment shall extend l 

| 


i 


beyond the perivd of the same session.” 
The constitution of New Hampshire has a | 
special provision on the subject as follows: 


“Provided, That no imprisonment by either 
[House] for any offense exceed ten days.” 


Now I meet the inquiry of the Senator. 
Suppose the committal to be made on the last 
day of the session or within a few days of the 
expiration of the session in New Hampshire, 
I will not undertake to say that it may not be 
continued for the period of ten days, the limit- 
ation of the constitution stepping in to modify 
the parliamentary law. Different States have 
different provisions on this subject. 

Mr. THURMAN. What page do you read 
from? 

Mr. SUMNER, I read from page 271 of 
Cushing. 

Mr. THURMAN. What section? 

Mr. SUMNER. Sections six hundred and 
ninety-one and six hundred and ninety-two. 
I said that different States had different pro- 
visions on this subject. In Florida and Tennes- 
see—we have Florida Senatorsand Tennessee 
Senators here: 


“In Florida and Tennessee the imprisonment is 
general and musi expire with the session, while in 
Indiana and Ilinois it cannot exceed twenty-four 
hours; in Alabama, Mississippi, and Texas, forty- 
oight hours; and in Louisiana it is limited to ten 

ays. 


I have nothing to say on the operation of 
constitutional provisions fixing a specific time. 
It may be that under those terms an imprison- 
ment may be effective for the time appointed 
even after the close of the session. This stands 
on constitutional law. My pointis, that in the 
absence of any constitutional provision, under 
parliamentary law, as solemnly declared in 
England and as recognized by our first Amer- 
ican authority, any committal for contempt 
by the Senate or by thé other House must 
expire with the session. The moment, sir, 
your gavel falls the prison-door opens. As 
Senators go home the prisoners go out. Such 
is the law, and the Senate cannot alter it. Sup- 
pose the committee authorized to sit during 
the session and the Sergeant-at-Arms under- 
takes to detain these witnesses in custody, do 
you suppose such intelligent gentlemen would 
sleep a night without a writ of habeas corpus 
which would bring their rights in trial before 
a court of justice? We already have the lan- 
guage of the chief justice of England gettling 
the question in advance: j 


“Though the party should deserve the severest 
penalties, yet, his offense being committed the day 
before the prorogation, if the House ordered his 
imprisonment but for a week, every court in West- 
minster Hall, and every judge of allthocourts, would 
be bound to discharge him by habeas corpus.” 


Mr. MORTON. Will the Senator allow me 
to ask him a question? í 

Mr, SUMNER. Certainly. 

Mr. MORTON. Iaskhim what possible con- 


| nection there can be between the two things, 


the continuation of the committee and the 
imprisonment? What effect can the contin- 
uation of the committee have upon the im- 
prisonment? I ask bim if the reason why the 
imprisonment cannot extend beyond the ses- 
sion is not this, at least in part: that being 
imprisoned by order of the Senate, the persons 
can only be discharged by the order of the 
Senate, and therefore if they are left in prison 
when the Senate adjourns there is no authority 
to discharge them until the Senate meets again 
next winter? 

Mr. SUMNER. The inquiries of the Sen- 
ator are well put, and it is impossible to answer 
them except in one way. I am obliged to the 
Senator for his interruption. The prolonga- 
tion of the powers of the committee with any 
view of continuing the imprisonment is a vain 


thing. It is attempting to do what cannot be 
done. The committee has no power over 
imprisonment. If you send these witnesses 


away from your bar in custody it is by the 
order of the Senate, and not by any order of 
the committee, and their imprisonment expires 
with the Senate, because it takes its life from 
the Senate. 

Mr. CARPENTER. Does the Senate expire 
at the end of this short session? 

Mr. SUMNER. The session of the Senate 
expires. The point is the session of the Sen- 


ate. This session will die some time or other; 
and when it does die any order for impris- 
onment dies, aud the attempt to continue it in 
this artificial way by a committee is an attempt 
at the impossible. You are doing what you 
cannot do. You are borrowing a prerogative 
of the House of Lords without completing it, 
and recording that these witnesses knelt to you. 

I know not if I need say anything more on 
this head. I should not have adduced these 
authorities but for the remarks of my excellent 
friend from Ohio, who founded his conclusion, 
it seemed to me, upon his ample experience as 
a judge, rather than upon parliamentary law. 
A committee of this bodyis not a court, which 
in cases of contempt is a law unto itself, a com: 
plete body, not deriving its power from any 
superior body; but a committee is simply the 
incident of the Senate; and when the session 
of the Senate is brought to an end an imprison- 
ment by the Senate is brought to an end also. 

I know not if it is necessary to proceed with 
the general consideration of this question. I 
prefer to confine myself at the present moment 
to the precise point on which the Senate is to 
vote, that is, the question of prolonging the 
powers of this committee with the expectation 
thereby of continuing still longer the incar- 
ceration of these witnesses. I protest against 
the whole idea, not only as impossible, but as 
in conflict with the first principles of parlia- 
meutary law, and so radically wrong that even 
if a precedent in this body could be found it 
ought not to be adopted. But no such prece- 
dent can be found, no semblance of a prece- 
dent. 1 challenge Senators to produce it. 

Allow me to make one remark of a general 
character. I will begin by au inquiry. Is not 
this whole question embarrassed much by the 
absence of any penal statute regulating the 
secrets of the Senate? Were there a penal 
statute making it criminal to divulge or to cir- 
culate the secrets of the Senate or confidential 
documents our course would be easy, and I 
doubt not the course of the witnesses would be 
perfectly easy. We are not acting under any 
penal statute. None such exists. There is 
no law of the land which says that itiswrong for 
these witnesses to circulate a document of the 
Senate which they have received. 

Mr. CARPENTER, If my friend will allow 
me, Í suggest to him that we are acting under 
a penal statute in the sense in which he men- 
tions it. Weare not punishing anybody here 
for divulging secrets, but trying to compel a 
man to answer when the statute says that he 
shall answer and shall not set up any privi- 
lege, even that the anwer will subject him to 
infamy. 

Mr. SUMNER. I understand the point of 
the Senator. He brings us to the question of 
compelling the testimony which is authorized 
by statute. I go behind the question of com- 
pelling the testimony to the legitimacy of this 
whole inquiry. Isay that you have no penal 
statute forbidding the publication of a confi- 
dential document. I say that these witnesses, 
in giving the treaty to the public, have violated 
no law of the land; nor have they violated any 


provision of the Constitution of the United 


States. At the utmost, even according to the 
allegations of the committee, they may have 
violated a rule of the Senate. Of that I know 
nothing. Thus far the evidence does not show 
that they have even violated a rule of the Sen- 
ate. Surely they have violated no law. This 
is clear and unanswerable. 

If Senators are so anxious to maintain the 
secrets of this body, let them be practical ; let 
them bring in a statute that shall make it a 
penal offeuse for any Senator to communicate 
what has passed in executive session, or at 
least for any person not a Senator to circulate 
or to publish any confidential document. Such 
a statute would make the course of the Sen- 
ate, and also of the citizen, perfectly clear. L 
do not doabt that the witnesses at the bar, I 
do not doubt that all the representatives of 
the press, would bow before such. a-statute 
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solemnly declaring that confidential documents | 
should not be circulated except under fixed 
penalties, That would be the law of the land, 
No such statute is on our books. Weare called | 
to enforce simply a rule of the Senate, and a | 
rule, too, of the Senate applicable on its face 
only to Senators and the officials of the body. 
Therefore it is only indirectly that you obtain 
jurisdiction of these witnesses, not directly. 
They have not offended even against your rules, 
as they have not offended against any statute 
of the land. And yet you bring your power 
tu descend upon them. 

There is one other remark that I would make 
also of a general character. I have made it 
in this. Chamber before, but I think it will bear 
repeating. Ido not like this idea of striking 
atthe agent when you know the principal. The 
chairman of the committee read to the Senate 
yesterday the bold words of the Tribune in 
New York declaring its responsibility for this 
act. It was at the orders of this journal and 
in its service that this document was obtained 
and the Tribune gave it to the public. Ifan 
offense has been committed, it was in New 
York, in the office of that powerful paper, 
much morethan here. These witnesses were 
only the agents; they were not the principals ; 
and until the final publication there was an 
opportunity to arrest it. Therefore is the 
principal responsible rather than the agent, 
and therefore do I say that the Senate would 
do better if in this inquiry it aimed directly 
at the chief, without spending so much time 
on the subordinate. 

Mr. CARPENTER. Will the Senator allow 
me to ask him a question? 

Mr. SUMNER. Certainly. 

Mr. CARPENTER. 
would not contend that that editorial would be 
evidence against the proprietor of that paper, 
and we cannot take the very step the Senator 
thinks should betaken without first having in 
some tangible form the facts which would 
make that paper responsible, If, for instance, 
this examination goes on and these witnesses 
are compelled to answer questions, and they 
shall say they were directed by the proprietor 
of that paper to furnish the document at any 
price and transmit it there to be illicitly pub- 
lished, that will lay the foundation for the pro- 
ceeding which the Senator wants taken against 
the Tribune. E 

Mr. SUMNER.: Very well. Why not send 
for the responsible conductors of the Tribune 
now? 

Mr. CARPENTER. 

Mr, SUMNER. 
ors? : 

Mr. CARPENTER, The responsible con- 
ductor for this purpose; the man who did the 
thing and says he knows the fact. | 

Mr. SCOTT. Wiil the Senator from Mas: | 
sachusetts permit me a question at that point? | 

Mr. SUMNER. Certainly. { 

Mr. SCOTT. He having already stated that 
there is no penal statute under which anybody 
could be punished for publishing the treaty, 
how could we proceed against the proprietor 
of the newspaner? 

Mr. SUMNER. I am very glad the Sen- 
ator asked that question. I perceive certainly 
as keenly as he does the folly of the proceed- 
ing, but you may proceed against the propri- 
etor of the newspaper by the same right and 
title that you are proceeding now against these 
witnesses. | 

Mr. SCOTT. If we had the newspaper 
editor before the committee and he refused to 
answer the questions we might. 

Mr. SUMNER. Since the object of im- 
prisonment is with a view to find out whence 
this copy came, I think the Senate would be 
better employed in summoning the principal. 
That is the way it strikes me. If the Senate 
is disposed tu persevere in what more than one 
Senator has called ‘folly,’ then I say strike 
at the principal. Tbe Senator from Pennsyl- 
vania is entirely right. There is little ground 


We have got them. 
The responsible conduct- 


I presume the Senator |j 


of proceeding against anybody, but if you are 
going to proceed against anybody proceed 
against the principal. I do not know how that 
may impress others, but that seems to me to 
be according to reason and to common sense. 
Tt is no more difficult to take the principal, and. 
itis much more according to simple equity. 

While I am up I may make one other re- 
mark. This whole proceeding is inconsistent, 
with the requirements of this.age, Senators 
have heard me before say that the rule of 
secrecy in the Senate was adopted at an early 
period when the Senate was a very small body, 
and when we were much under the influence 
of European example. Meanwhile, European 
example has changed, but we have remained 
unchanged. On thecontinentof Europe trea- 
ties are always discussed in. public; certainly 
in most of the great nations.now, in Austria, 
in Germany; and we know now that the treaty 
pending here is to be discussed on Monday 
next before the people of England, accord- 
ing to notice already given by Lord Russell. 
And yet the Senate, borrowing and continuing 
this old rule of secrecy, says there shall be no 
such discussion before the American people. 
The English people will know the treaty; but 
our people must not know it. In attempting 
to impose any such rule of secrecy, permit me 
to say you fly against human nature itself; 
you ily against the requirements of liberal 
institutions; you fly against the demands of 
the American people. Publie opinion, which 
is more than queen, with ‘‘round and top of 
sovereignty,” overrules your attempt, and 
insists upon publicity. Here is an ‘‘irrepres- 
sible conflict,” and your rule, like slavery, 
must yield. Z 

You remember well, sir, that there is some- 
where in one of the central streets of New 
York an old mile-stone with the primitive in 
scription ‘t two miles to New York.” The city 
has outgrown that ancient stone, extending 
miles and miles beyond it; but the venerable 
monument is still preserved, testifying to a 
former age and proclaiming an untruth. Such, 
sir, is your rule of secrecy. Public sentiment, 
liberal institutions, the demands of civilization 
have extended far beyond your old rule, and 
yet you still keep it standing—‘‘ two miles to 
New York.” If it is to continue let it be like 
the early stone, only as a curiosity of the past; 
but do not undertake to compel the American 
people to live by it; especially do not imprison 
fellow-citizens because they do not recognize 
its authority. 

Mr. CARPENTER. Mr. President, it was 
not my purpose to speak at all 

Mr. DAVIS, of Kentucky. Will the Sen- 
ator allow me to make a remark in explan- 
ation? 

Mr. CARPENTER. Certainly. 

Mr. DAVIS, of Kentucky. Mr. President, 
in the remarks that I sebmitted to the Senate 
some time since I assumed the position that if 
a Senator received from the State Department 
or from any other source a copy of the treaty, 
and after the Senate had received the treaty 
from the Executive communicated that State 
Department copy, it would not be a violation 
of the secrecy of the Senate. I have further 
considered that position, and I um satisfied 
that it is erroneous, and I finally withdraw 
from it. 

Mr. CARPENTER. I do not intend to 
occupy any time, and I should not have ad 
dressed the Senate at all but for the remarks 
of the Senator from Massachusetts, [Mr. Sum- 
NER,] which seem to me, under the circum- 
stances, to be a little remarkable. He meets 
with the committee, this witness is brought 
before the committee, and he himself informs 
the witness that his conduct puts him in con- 
tempt of the Senate. Ie himself concurred, 
as I understood it; at all events I made the 
report as a unanimous report (understanding 
it to be so) of those who were present, and the 
Senator from Massachusetts, in his seat, did 
not dissent from it. The conclusion was that 


the committee should make a report of the 
proceedings, and the resolution which was to 
be copied in the report was produced in the 
committee-room from the Congressional Globe 
when we were all present, I think. 

Mr. SUMNER. No. 

Mr. CARPENTER. It was not copied then, 
but it was produced and referred to. 

Mr.SOMNER. In committee I understood 
that I assented only to the conclusion which I 
announced specifically to the witness, that in 
my judgment he was in contempt, and I agreed 
with the committee in reporting that to the 
Senate, believing that the Senate would then 
take the whole subject into consideration and 
see that it was not expedient to go any further. 

Mr. CARPENTER. That is a ‘‘consum- 
mation devoutly to be wished for’’ by these 
witnesses, but which I did not anticipate. E 
desire to say just one word in that connection. 
I have done in this matter precisely what I 
supposed was my duty as the chairman of this 
committee. The Senator has seen fit in the 
speech he has just made to turn this matter 
upon me as if I was trying to break down the 
law of the land and imprison some citizen, in 
consequence of having offered these resolu- 
tions, which are mere formal steps in the pro- 
ceeding of investigation which the Senate 
ordered the committee of which I was a mem- 
ber to do. ‘These resolutions I have drawn 
and presented, one after the other, because [ 
understood that was the form of machinery of 
the thing, and have understood that it was the 
duty of the chairman having the matter in 
hand to perform that drudgery and copy these 
papers and offer them in the regular steps of 
proceeding. If the Senator from Massachu- 
setts thinks I have any more feeling on this 
subject than any man in the world, if he thinks 
I want to see anybody kneeling, if he thinks 
I want to revive any of the barbarities of the 
common law four huudred years ago, he is 
simply mistaken. If he thinks I want to push 
this investigation one second after the Senate 
is sick of it, he is mistaken in that. ‘The res- 
olution which E offer here in this form I offer, 
I may say, for the very purpose of testing it. 
Fam willing as a member of this body to take 
one seventieth of the ridicule that will fall upon 
us if we quail in. our steps; but I am not will- 
ing to be made one of five to suffer vicariously 
for the whole body. 

Asa member of this committee I have pre- 
sented a resolution which is the logical result 
of what the Senator from Massachusetts him- 
self concurred in in thecommittee. The very 
moment the Senate is sick of it, all right. Í 
wish it distinctly understood that I do not 


į want this investigation to go on one minute on 
i my account, and that I have no feeling about 
| it, no desire about it except to perform what I 


supposed was the duty of the chairman of such 
a committee. 

Mr. THORMAN obtained the floor. 

Mr. SUMNER. Beforethe Senator begins 
will he allow me to read just one sentence in 
reply to the Senator from Wisconsin? 

Mr. THURMAN. What does the Senator 
read from ? 


Mr. SUMNER. Tread from Cushing, and 


| I read it especially in reply to the Senator 


from Wisconsin. He seemed to criticise me 
because I concurred in the irresistible conclu- 
sion that these witnesses were in contempt. 

Ma CARPENTER. Oh, no, not at all. 
My surprise was that he did not continue to 
concur in the responsibility; that he boited 
the track just as he reached the conclusion. 

Mr. SUMNER. Now Iam coming to the 
legal authority. Says Cushing: 

“There seems to be no reason to doubt that the 
House may puta contumacious witness into close 
confinement~and this in fact was all that was done 
in Paxton’s and other cases of the same kind—ac- 
companicd with such restraints from communica- 
tion with other persons as it may deem necessary to 
prevent the ends of publie justice from being frus- 
trated; but whether this right should be exercised 
or not, in any given case, is a question deserving 
of very grave and careful consideration.” 
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When the Senator made his report these wit- 
nesses were in contempt. The words of this 
authority came precisely into play. Whether 
they should be committed was ‘‘a question 
deserving of very grave and careful consider- 
ation.’ I have given to it, in my way, such 
consideration as [ could, and my conclusion 
is that we had better not proceed any further 
in this business. 

Mr. THURMAN. Ifthe Senator from Mas- 
gachusetts had permitted me to interrupt him 
at the time I should have corrected a mere 
slip of the tongue when I was stating the dif- 
ference between the House of Lords and the 
House of Commons. The remark I made was 
to the effect that the House of Lords was 
restricted to its session in the imprisonment 
of a person guilty of a contempt, but that the 
House of Commons was not. It was a mere 
slip, saying ‘the House of Lords” in place 
of ‘the House of Commons.’’ The difference 
is very well known, and the reason of the 
difference is very well known, too. The House 
of Lords is a body of perpetual existence. It 
never ceases to exist. It is not so with the 
House of Commons. The House of Commons 
may cease to exist by the expiration of its 
term. It may cease to exist by a dissolution. 
Usually, where it ceases to exist by the expir- 
ation of its term, another House immediately 
takes its place, and it might be supposed to be 
a case of perpetual succession, without any 
hiatus; but where the House is dissolved 
there is no House of Commons at all until 
another House is elected. 

Mr. MORTON. ‘The authority answers the 
Senator’s argument. The members of the 
House of Commons are elected for a certain 
time. 

-Mr. THURMAN. Seven years. 

Mr. MORTON. Daring that time it is the 
same House. You say this is the Senate all 
the time. That is true: The House of Rep- 
resentatives is the House fortwo years because 
the members are elected for that time ; but 
they have two or three sessions in that time, 
and the authority is that their power to im- 
prison for contempt ends with the end of the 
session—not with the end of their term, but 
with the end of the session; so that the con- 
tinuance of the term or the continuance of the 
House has not anything to do with it any more 
than the continuance of the Senate has any- 
thing to do with it. 

Mr. THURMAN. IftheSenator had waited 
he would have heard what Í have to say on that 
subject. I admit the weight of his suggestion ; 
but whether a good reason or a bad reason, 
that is the reason. The House of Lords is a 
body of perpetual duration. The Commons 
is not a body of perpetual duration. When 
the House of Commons is dissolved there is 
no Flouse at all in existence until a new House 
inelected. ‘[hatis not the case with the House 
of Lords; and so with the Senate. It was 
decided long ago, as soon as the question arose, 
that there is no hiatus in the existence of the 
Senate of the United States, because it is pre- 
sumed that the States will perform their duty 
of electing Senators; and ag only one third can 
go out every two years, thereisalways a quorum 
of the Senate, and forever must be a qnorum 
of the Senate. It has therefore been decided 
again and again, when the question has come 
up directly, and was decided very early in the 
history of the Senate, that the Senate is a 
body of perpetual duration. That is the reason 
for it. Now let us come to see what is the 
rule. 

Mr. SUMNER. May I interrupt my friend 
right there? 

Mr. THURMAN. Yes, sir. 

Mr. SUMNER, I merely wish to call his 
attention to a distinction which he certainly 
has not alluded to between the Senate and the 
House of Lords. The House of Lords has two 
fanctions, one legislative, and the other judi- 
cial. The judicial function goes on from day 
to day and from adjournment to adjournment 


p 


throughout the whole year; and inthat respect 
the House of Lords is a permanent body. It 
may be in session every day of the year. In 
the sense of the law it is in session every day 
of the year, so that an order made by the 
House of Lords can be executed throughout 
the whole year. 

It can be reconsidered ; it can be annulled. 
It is not so with the House of Commons, which 
I need not remind the Senator has but one 
function, the legislative, and when the legis- 
lative session expires any committal made in 
that session expires also. Now, | take it that 
the prerogatives of both Houses of Congress 
are modeled on the House of Commons and 
not on the House of Lords; and I assume that 
though in one sense the Senate is a permanent j 
body—the Senator from Ohio is not wrong in 
that statement; it differs from the other Llouse 
in that the body never comes to an end—yet 
the Senate is divided into sessions precisely as 
the other House is divided into sessions, and 
being so divided, it is clearly distinguishable 
from the House of Lords, and the natural inci 
dent of the House of Commons attaches to it, 
that any committal made by it during its ses- 
sion expires with the session. 

Mr. ‘THURMAN. If no other Senator 
desires to speak I will proceed. [Laughter.] 

The VICE PRESIDENT. The Senator from 
Ohio is entitled to the floor. 

Mr. THURMAN. ‘I'he House of Lords, it 
is true, sits as the highest court of appeal in | 
the realm, and three of the law lords make a 
quorum. ‘That is all very true, but in a legis- 
lative sense the House of Lords is a body of 
perpetual and continuous existence, and so is 
the Senate of the United States. There are | 
sessions of the House of Lords to sit as a judi- | 
cial tribunal to try appeals and long vacations 
between those sessions, just as there are ses- 
sions of the House of Lords for legislative busi- 
ness and long vacations between those sessions. 

Mr. SEEWART. ‘The Senate is a court to 
try impeachments. 

Mr. THURMAN. We area court iu that 
sense to try impeachments as the House of 
Lords is a court to try appeals; but that will 
be found, I think, to have nothing at all to do 
with this question. Now, let us see what it is. 
The Senator from Massachusetts proposes to 
have read an authority bere that settles this 
question; and what is the authority? I beg 
to eall the attention of the Senate to that. 
The authority is this clause in Cushing’s Par- 
liamentary Law: 


“Where thero is no provision regulating the time 


of imprisonment, if a commitment is general, the 


prisoner will be entitled to his discharge on the 
termination of the session ; if it is for acertain tune, 


the prisoner will be entitled to his discharge on the 
expiration of the time, or tho termination of the 
session, whichsoever first happens.” 

What authorityisthat? That is the authority 
of Mr. Luther S. Cushing, for which he cites 
no single case in the world. It'is the simple 
opinion of Mr. Cushing. He says it is under- 
stood so and so. Mr. Cushing's opinion, enti- 
tled to great respect as it is, is no more than 
the opinion of any other lawyer; and this 
opinion, which isin mere general words and | 
has no application to the particular case that 
is before us, and without the particular case 
perhaps ever having been in his mind at all 
when he wrote these words, is heralded here 
as an authority that settles the question. ft 
is not an authority at all; it settles nothing ; 
and he refers to no decision whatsoever upon | 
the subject. Les 

Now, there is a case, as I have said, in which 
the House of Representatives has decided 
directly the reverse of this. It was a case 1n | 
which I think the decision was monstrously | 
wrong. It was wrong, however, in its.sub- | 
stance. lt found that an assault and battery | 
upon a member of the House of Representa- 
tives in the city of Richmond was a contempt 
of the House of Representatives. { think that 
was a most egregiously wrong decision. I think | 


the House of Representatives, of no contempt 
of the Honse. 

Mr. MORTON, Was'not that-case on the. 
ground of a breach of the privileges of the 
House? 

Mr. THURMAN. It does not matter one 
particle whether it was put on the ground of 
abreach of privilege or of contempt, the thing 
is precisely the same; for you have just as 
much right to punish for a contempt as you 
have for any breach of privilege whatsoever. 
The case is precisely the same. Suppose Pat 
Woods had knocked down a member of the 
House of Representativés in the Hall of the 
House, would that have altered the case? 
Would not that have been a contempt of the 
House? Would not that have subjected him 
to punishment? And yet upon full discus- 
sion, on reference to all the authorities, that 
Honse did decide that it had a right to panish 
him by a definite sentence of imprisonment, 
a sentence to three months imprisonment, 
although the session of the House ended in a 
few days after that sentence was pronounced, 
and he was kept in prison in this very Capitol 
for nearly three months after the end of that 
session. 

Mr. BAYARD. That was punishment. 

Mr. THURMAN. lt was punishment, and 
I am coming to that and showing the distinc- 
tion. between the two. 

The first thing to be noticed, however, is that 
this authority of Mr. Cushing is not expressly 
in reference to such a case ag this. No sneb 
case is stated, no case was probably in his mind 
at all, and he cites not one single decision to 
support his mere opinion, and his opinion is 
that ‘it is understood.” ‘* Understood ’’ by 
whom? He doesnot say. Not ‘so decided,” 
not that it ever was decided so at all, butsim- 
ply “it is understood ;’? that is, it is Mr. 
Cushing’s opinion that it is understood that 
such and such isthe law. ‘That is no authority, 
I need not say to the lawyers of the Senate. 

But now, Mr. President, let us look at the 
matter further. 

The next point made, and that which appears 
to be most forcible, is suggested by the Sen- 
ator from Indiana, that the body which com- 
mands the imprisonment is the body that is to 
order the discharge. Let us havea little plain 
understanding upon that. In the first place, 
no one pretends that a committee of the Sen- 
ate can commit a witness to imprisonment. 
No one pretends that a committee sitting either 
during the sessions of the Senate or sitting in 
vacation has any power to commit a witness 
to imprisonment for contempt. The commit- 
tee must report the fact to the Senare and the 
Senate must order the imprisonment, if it is 
ordered at all. We all agree upon that. But 
what is the proposition here? T'he proposition 
here i$ that the Senate shall order the imprison- 
ment, But, then, itis said that the body which 
orders the imprisonment must be the. body to 
order the discharge. ‘That is not true at all 
in the sense in which the expression is used. 
The body that orders the imprisonment does 
order the discharge if it orders the discharge 
upon the happening of a certain event. 

If the Senate says that this man shall be 
imprisoned until the 1st day of June next, 
when June comes the same body that orders 
the imprisonment orders his discharge on that 
| day. If it says he shall be imprisoned until 
he makes answer to a certain question, when 
he does make answer the same body that 
orders his imprisonment orders his discharge. 
It is by virtue of its order. it is because its 
order is limited and conditional. He is only 
to be imprisoned until a certain time, or until 
a certain event; aud when that time arrives 
or that event happens the same authority that 
orders his imprisonment orders his discharge. 

How is it in the case of courts? There is no 
difference between courts and legislative bodies 
on this question. A master commissioner in 
chancery is appointed to take testimony. He 


Pat Woods was guilty of no indignity toward 


is appointed to take testimony during the ses- 
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sion of the court, and. perhaps through the 
whole vacation between the terms of the court. 
He reports to the court that a certain witness 
refuses to answer a question and the court find 
the fact to be so, and the witness fails to purge 
himself of the contempt. What does the court 
do? It orders that man into custody until he 
answers that question before the master. 
Although the term may adjourn that very day 
or the next day, the man goes into imprison- 
ment until he answers that question before the 
master who sits in vacation. That is a thing 
of common occurrence. It has occurred a hun- 
dred times, perhaps, within less than a century 
in this very country. It is a common occur- 
rence.. Take the case that has attracted so 
much attention in New York, the case of the 
recent command to officers of the Erie Rail- 
road Company to deposit certain books and 
papers with a receiver of the United States 
circuit court. What did the court do? The 
«court ordered the contumacious party to be 
imprisoned until he did deliverthe books, with- 
out any reference whatsoever to the sessions 
of the court, but he was to deliver them to a 
certain designated person; and whenever he 
should deliver them to that person then the 
same authority that ordered his imprisonment 
ordered his discharge, for the event had hap- 
pened upon which his discharge was to take 
place. . 

Another reason for this rule is, that the 
refusal of a witness to answer isa continuing 
offense. It is not his refusal to-day at all; it 
is a continuing offense. Every day that he 
refuses to answer is a continuation of his first 
offense; and for that reason also the rule to 
which the Senator from Massachusetts refers 
does not apply. In fact, when Cushing is 
speaking here in the passage which the Sen- 
ator read, he is speaking of imprisonment by 
way of punishment and of nothing else, for it 
is one hundred pages or more after that when 
he takes up the question of a witness refusing 
to answer. What he is speaking of here when 
he says the imprisonment must end with the 
session is where the imprisonment is a defi- 
nite punishment for an offense committed, and 
not an imprisonment asa means of compelling 
a witness to answer. That is the authority 
which has been produced, and a hundred 
pages after that he comes to the consideration 
of the question, what is to be done with a wit- 
ness who refuses to answer? 

Mr. President, perhaps on this subject the 
whole argument is in a nutshell. Has this 
Senate authority to appoint a committee and 
authorize it to sit during vacation? If it has 
no such authority, then any witness who com- 
mits perjury before such a committee is not 
liable to any punishment at all, for the com- 
mittee had no jurisdiction. Is that so? Your 
Committee on Retrenchment under your rule, 
before you ceased toappoint it, while it existed, 
had authority to sit anywhere within the Uni- 
ted States during the vacation and to take 
testimony. It did sit fora large portion of 
the vacation between every session when that 
committee had an existence. It took vast 
volumes of testimony. It reported to you 
about a year ago three or four hundred’ pages 
of testimony that it took during the vacation, 
some in New York, some in San Francisco, 
and some elsewhere. If a witness had sworn 
falsely before that committee, was he not 
liable to be indicted for perjury? He certainly 
was not liable to be convicted of perjury if 
this Senate has no power to authorize a com- 
mittee to sit iu the vacation of the Senate. 

Mr. PATTERSON. With the Senator’s 
permission, I would like to state a case which 
came before that very committee, and ask his 
judgment upon it. 

The VICE PRESIDENT, Does the Sen- 
ator from Ohio yield to the Senator from New 
Hampshire? 

Mr. THURMAN. Yes, sir. 

Mr. PATTERSON. 
knowledge of the Committee on Retrenchment 


It was brought to the ‘ 


that there had probably been corruption in one 
of the Departments of the Government. The 
Secretary at the head of that Department had 
been trying for two years to get testimony 
from a witness residing in Chicago. As chair- 
man of that committee I was requested to go 
to Chicago and get that testimony if possible. 
On reaching Chicago [ took with me areporter 
and a police officer and went to the house of 
the person who had this knowledge, and that 
person refused to testify until a lawyer could 
be consulted. I went with him to the lawyer, 
and the lawyer counseled him not to give the 
testimony because he was not obliged to erim- 
inate himself, 

I read the Jaw which was read here yester- 
day to the Senate, which showed that a witness 


could not avoid giving testimony on the ground | 


that it would criminate himself, and also pro- 
viding that his testimony before the committee 
should not be used againsthim in court. Still 
the lawyer counseled the witness not to testify. 
I said to both that he could give the testimony 
or not as he pleased, but that if he did not give 
it I would report the case to the Senate of the 
United States, and that the witness would be 
put into custody and held there until the testi- 
mony was given. And then the testimony was 
given, which showed that a high officer of the 
Government had taken $7,000 to get a case 
through tbe Treasury Department, 

But now, sir, if witnesses can go scot-free 
when they refuse to testify before our com- 
mittees I want to know what fear or what 
motive can be brought to bear henceforth on 
witnesses who may be induced to refuse to 
testify. There is a case in hand before us. 
You may say and others may say thatthe pub- 
lication of matters before the Senate is a dif 
ferent case from that which I have stated. I 
do not know but that it is just about as bad 
for a newspaper to offer money for documents 
which the Senate has before it in confidence, 
and which the Senate has refused to give out, 
especially if that document be a treaty which 
the Senate has refused to make pubjic—I do 
not know but that it is as bad for a newspaper 
to authorize its agent to give $1,500 for a treaty 
as it is for an officer of the Government to 
take $7,000 to get a claim through. So far as 
the morality of the thing is concerned I think 
there is but little to choose between the two; 
and I honor these agents more than I do the 
parties who employ them. They have done 
little more, I suppose, than all their guild would 
have done. But, sir, I pity the man who can 
justify the morality of a public press in en- 
deavoring to corrupt its agents and induce 
them to steal improper information. 

Mr. THURMAN. Mr. President, I was try- 
ing to make a close, logical argument of the 
law; { do not know whether I shall succeed 
or not; but one thing is very certain—and the 
instance cited shows the wisdom of the pro- 
vision—that you can appoint committees to 
sitin vacation. Noone, I think, will dispute 
that. So you can clothe them with power to 
take testimony, and if perjury is committed 
in the giving of that testimony the person 
giving it can be found guilty of perjury and 
punished for that perjury in the courts. Ifa 
witness refuses to testify, as in the case stated 
by the Senator from New Hampshire, the Sen- 
ate would commit that witness. {n the case 
which he mentions the witness of whom he 
speaks would have been undoubtedly impris- 
oned until he did testify if the Senate thought 
it was a ease that required such extraordinary 
measures. That would be a question for the 
Senate to decide upon the facts of each par- 
ticular case. 


Well, then, if you can authorize a commit- | 


tee to sit in vacation, and if you say to that 
committee, ‘* Take testimony on a particular 
subject,” and if that committee, it having been 
appointed and holding its first session during 
the session, reports to you that a certain wit- 
ness has been asked a proper question and 
refuses to answer it, I do say that it is within 


f 


the constitutional power of the Senate to say 
to that committee ‘‘ Continue to sit,” and it is 
within its constitutional power to say to the 
witness, ‘ You must be imprisoned until you 
give that testimony,’’ and when he does give 
the testimony it is the order of the Senate that 
discharges him as much as it was the order of 
the Senate that committed him. 

This, I take to be the law of the case, and I 
do not think that any authority has been pro- 
duced against it. On the contrary, the prac- 
tice of the courts is so, and so far as I know— 
at least I know nothing to the contrary—the 


| practice of all legislative bodies is so; for you 


must all the while remember the distinction, 
to which I have so frequently called the atten- 
tion of the Senate, between an imprisonment 
that is for punishment, and which always is 
for a definite period, and an imprisonment 
which is a mere means of compelling a party 
to obey the law, to perform his duty, to give 
testimony, to answer a proper question that 
has been asked him. And really itis of very 
little force to say when that case comes toward 
the close of a session we cannot continue the 
committee and cannot impose the imprison- 
ment until the wituess has auswered the ques- 
tuon. 

Mr. President, so much for that. I donot see 
that much light is shed on this matter by talk- 
ing about kneeling at the bar of the Senate. 
That may be a good fact upon which to found 
a very fine rhetorical sentence or the like; but 
what in the world has it to do with this ques- 
tion which is now before the Senate as to its 
constitutional power? Nothing in the world. 
I am just as much in favor of the amendment 
of the Senator from Massachusetts.as he is, 
and I so expressed myself. I am in favor of 
it because 1 go upon precisely the same ground 
that is contained in the extract that he read, 
but which I had read before him, namely, 
that whenever the question is, shall you pro- 
ceed with the law to its utmost extremity in 
order to compel an answer? that is a question 
which requires most grave and serious consid- 
eration. It does not follow at all because you 
have arrested a witness and brought him to the 
bar of the Senate that you shall indefinitely 
confine him in order to make him answer the 
question. That is a non sequitur. For the 
reasons which I have already stated, and which 
I will not weary the patience of the Senate 
with repeating, in my judgment we ought not 
to exercise our full powers in this case. We 
ought not indefinitely to imprison this man, 
for that is what the adoption of the resolution 
in the form in which ‘it is offered will amount 
to. We ought not to do that for reasons that 
it is not necessary at all to repeat. I do think 
thatif these men do not answer before the end 
of this session we ought not to prolong their 
imprisonment to an indefinite time. I am 
therefore in favor of the amendment, but I 
will not support it on grounds that I believe 
to be untenable and to be bad law. 

Mr. STEWART. Mr. President, I had not 
intended to say a word on this question, and E 
do not intend now to prolong the discussion ; 
but itis hard to sit here and not be forcibly 
impressed with the apparent blindness evinced 
by some of the arguments that are gravely 
advanced before the Senate. 

It is said that. this rule of seerecy is an 
old rule and an absurd rule, that it works 
no good purpose, and that it ought to be 
abolished. ‘That may be true. Iam not dis- 
cussing the propriety of the rule. I never 
cared much for it; I never prized it very 
highly, certainly in its practical workings. 
But Senators should remember that when we 


| come here we come sworn to obey this rule 
| with all other rules of the Senate. 


Our honor 
is pledged to each other in as high a degree as 
it can be under any circumstances, that we 
will observe the rales of the Senate, and the 
rules themselves denounce against us the pun- 
ishment of expulsion if we violate this partic- 
ular rule. Now, is it possible that it can here 
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it 
be defended as morally proper for a Senator | 


to have such relations with a reporter that he 
can report confidential proceedings here and 
that there is no power onour part to ascertain 
that fact? ‘Isthat so? Ifthe person called as 
a witness has the privilege of declining to an- 
swer, then the Senator is perfectly safe. If 
the witness is bound, as it is said he is, by the 
honorable obligations of his craft, if he would 
be so degraded by divulging that the punish- 
ment would be greater in that direction than 
any punishment we could inflict, then the Sen- 
ator who will report our confidential proceed- 
ings is held perfectly harmless. That these 
proceedings are published, that information 
of them is given out by eee is known to 
every one. If any one ready the newspapers 
he will ascertain that fact. Besides such 
accounts are frequently given out to the preju- 
dice of fellow-Senators. , 
Now, what will the country think of a Sen- 
ator, bound by all the obligations of honor 
and his oath to secrecy, who will have such 
relations with a reporter that he will not only 
freely divulge thẹ secrets of the body, but 
place his associates in whatever light he sees 
proper, and often in a false one? What pub- 
lic press or what public sentiment will object 
to an investigation the result of which may 
be to break up a practice of that kind, which 
is a continual punishment to those who seek 
to be honorable, they paying penalty to a rule 
under which they are allowed to be misrep- 
resented to any extent? I object to those sen- 
atorial reporters. They are not as honorable 
as the reporters in the gallery; they do not 
do by their fellows as fairly as the reporters in 
the gallery do by them when the doors are 
open; and if under this rule Senators may 
report us as they please, and there is no rem- 
edy for it, I say let us abrogate the rule; but 
while the rule exists there is nothing that will 
more tend to promote the public peace than its 
strict enforcement. Let us know who are 
honorable here, and who keep the secrets of 
this body while we have this rule ;. but do not 
so construe the rule practically as to stop the 
mouth of the honorable man from even giving 
the correct version of what occurs here, while 
those who are willing to be dishonorable and 
to betray the secrets of this body can give an 


untrue and unfaithful version. I say it is 
unfair. 
Now, as to this investigation. I shall not 


complain of these young men. I do, however, 
complain of the public press when it says that 
it is a farce for us to attempt an investigation, 
that it is a farce for us to attempt to free our- 
selves from this unjust and humiliating posi- 
tion that every honorable Senator must occupy 
while he reads in the morning papers the secret 
proceedings. of the Senate on the previous 
day, distorted as they may be in the publica- 
tion. 

The Senator from Indiana said that the chair- 
man of the committee had gone too far in say- 
ing that he believed this would be traced to a 
Senator. He said that before the chairman 
made that statement he should have some evi- 
dence of it to submit. Why, Mr. President, 
the chairman of the committee and the com- 
mittee had witnesses before them who refuse 
to answer, and the Senator from Indiana argues 
that the testimony already before them should 
satisfy the chairman of the committee that he 
had gone far enough in that direction, and that 
the Senate is exonerated. 

I say there is nothing whatever in this testi- 
mony to exonerate the Senate. Let me read 
what the witness is willing to testifyto. Ihave 
examined a great many witnesses, and I have 
observed their cautious language, but in point 
of extreme caution and in ways provided 
whereby to escape I never have seen a more 
artful production than the answer of the wit- 
ness before us to the last interrogatory which 
the Senate ordered to be propounded to him 


at this bar. It beats anything I have ever seen 
in that line; it is exceedingly artful and well 


put, and it was all the case he had. Let us 
examine it: 

“Iam now ready to go before thespecial commit- 
tee of the Senate and to testify that neither directly 
nor indirectly did I receive’’— 

Mark the word ‘ receive’? — 

“the copy of what purports to be the treaty of 
Washington from any Senator or officer of the Sen- 
ate, nor, so far as I know, from any employé thereof.” 

He did not receive it directly or indirectly 
from a Senator. Ofcoursenot. He received 
it from another man, from a go-between. That 
is the ordinary way. Itisas plain as anything 
in the world, 

Mr. MORTON. Would not that be receiv- 
ing it indirectly? Suppose he got it from a 
go-between, would not that be receiving it 
indirectly? 

Mr.STEWART. No; he received it directly 
from the go-between, not indirectly from any- 
body. It was in his power to exonerate any 
Senator. He could have said “I got this 
treaty from another source, distinct from the 
Senate; I know the source, and I swear that 
it was from another source and that it had 
never been in the possession of the Senate.” 
If he could have said that 

Mr. MORTON. What was the question 
propounded to him? 

Mr. STEWART. Hesays “Iam now ready 
to go before the special committee of the Sen- 
ate and to testify that neither directly nor indi- 
rectly did I receive a copy of what purports 
to be the treaty of Washington from any Sen- 

or. 

Mr. MORTON. What was the question 
propounded? 

Mr. STEWART. This is his proposition, 
this is his statement of what he proposes to do. 

Mr. MORTON. But it was intended as an 
answer to a question. 

Mr. STEWART. He was asked if he was 
ready to answer all proper questions. 

Mr. MORTON. It was intended as an 
answer to the amendment of the Senator from 
Illinois, [Mr. TRUMBULL. J 

Mr. CARPENTER. He does not say that 
he is ready to go before the committee and 
answer all questions touching that thing, but 
that he is ready to swear in that particular 


way. 

Mr. MORTON. One moment. There has 
been no objection made that the answer was 
not full enough. If these verbal criticisms 
had been brought to the attention of the wit- 
ness, or if they were now brought to his atten- 
tion, perhaps he would correct it, but nothing 
of that kind has been done. The interroga- 
tory propounded by the Chair, according to 
the direction of the Senate, as amended on the 
motion of the Senator from Illinois, was this: 

“Are you now ready to appear before said com- 
mittee and to answer all proper questions ”— 

I presume when they get him before the com- 
mittee he will answer all proper questions— 


“which may be put to you by said committco touch- 
ing the disclosure, directly or indirectly, through 
any member of the Senate, or any officer or employé 
thereof, of what purports to be a copy of the treaty 
of Washington now pending before the Senate in 
executive session?” 


Mr. STEWART. “All proper questions.’”’ 
He is asked whether he is ready to answer all 
proper questions relative to the disclosure of 
this treaty by the Senate. Any lawyer at all 
familiar with the rules of investigation knows 
that you may sift a witness by all legitimate 
questions tending to arrive at the conclusion. 
You may ask him who the person was, may you 
not, from whom he gotthe paper? Swppose a 
person had a horse in his possession and there 
was a question about the title to it, and he was 
called upon to give an account of his posses- 
sion, and he should say, ‘I cannot tell you 
from whom I got it, but I will say that I did 
not get it from the man who is on trial.” 
With such a limitation on our investigations, 
how could we ever discover the truth of any 
matter of this kind? 

The Senator from Indiana is a lawyer, and 
yet he complains of the statement of the Sen- | 


ator from Wisconsin that he expected to bring 
this home to a Senator, He complains of him 
for that statement, and says he ought to pro- 
duce the proof, while at the same time he takes 
away from him any right to make any investi- 
gation whatever, and he says this ought to be 
satisfactory! He says it ought to be satisfac- 
tory if the witness will state that in the act of 
receiving this paper he did not take it from the 
hands ofa Senator or any officer of the Senate ; 
that the committee shall not be allowed to get 
possession of the other means of information 
that may lead to a Senator; that they ‘shall 
not be allowed to ascertain the man who went 
between the Senator and the witness. Still the 
chairman of the committee is to be censured on 
the floor of the Senate for not producing the 
evidence that leads to a Senator, and yet you 
will not let him ask and get answers to ques- 
tions which will produce that proof. That is 
very singular logic. ` 

Thechairman of the committee is not allowed 
to inquire the name of the party who brought 
the document to the witness ; heis not allowed 
to ask who it was, so that he can call him and 
trace it another step ; and perhaps it will have 
to go two or three steps, for in these things 
the “ ways that are dark’? are no comparison 
to it. There is more obscurity than mere 
darkness. 

Then, the Senator from Massachusetts talks 
about our having no right to imprison the wit- 
ness because the witness is innocent. Why, 
sir, in most cases of witnesses they commit no 
crime. The person who stands by and sees a 
murder committed, and would have prevented 
it if he could, is not guilty ; and still you will 
take him from his business, and if he refuses 
to attend and testify will put him in jail and 
keep him there until he testifies for the pur- 
poses of justice. 

We are not prosecuting these witnesses for 
crime. We have them here to ascertain the 
fact whether any Senator has violated his obli- 
gation by revealing the secrets of this body. 
That is what they are here for. We do not 
propose to apply to them anything but the 
ordinary means of compelling witnesses to 
testify. Witnesses are compelled to testify 
for high reasons of public policy, whether they 
are guilty or innocent. They are called upon 
indiscriminately. Itis one of the duties of the 
citizen to. come forward in all proper. cases 
where the laws are administered and give his 
testimony. If there is any punishmentinflicted 
on these witnesses it is self-inflicted punish- 
ment, They need not be punished one minute, 
In five minutes both these gentlemen can be 
free, and the Senate then can have an invest- 
igation that will exonerate the body, and not 
rest under this grave suspicion which is sug- 
gested by the chairman of the committee, that 
this treaty was given out by some Senator. 
Does the Senate want to rest under that? 

It does seem to me that this matter, after 
having occupied three days, should result in 
some good. It should either result in ascer- 
taining the person who gave out the treaty, 
that he may suffer such disgrace as the devel- 
opment of the fact may produce or such other 
discipline as the Senate may feel disposed to 
administer, or it should result in abolishing 
this rule and freeing us from association with 
men who avail themselves of the relation 
between them and the reporters to report our 
secret proceedings as they please. 

Mr. FRELINGHUYSEN. Mr. President, 
T rise 

The VICE PRESIDENT. Does the Sen- 
ator from Nevada yield to the Senator from 
New Jersey? 

Mr. STEWART. Iwill hear the Senator. 

Mr. FRELINGHUYSEN. = Irise to ask my 
friend from Nevada now, since he has alluded 
to the fact that we have talked over this sub- 
ject for three days, to withhold further debate. 
itis a liberty that I take ; but asa friend I ask 
him if he will not close his remarks and let 
us have a vote? 
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Mr. STEWART. For that purpose I will 


close. 

The VICE PRESIDENT. Is the Senate 
ready. for the question? The question is on 
the amendment of the Senator from Massa- 
chusetts, [Mr. SUMNER. } 

Mr. STEWART. L.give way for the ques- 
tion to.be taken. If the Senate is not ready 
to vote, I will go on. ; > 

Mr. CARPENTER and Mr. SUMNER. Let 
us have the yeas and nays. 

The yeas and nays were ordered, 

Mr. SUMNER. Will the Chair be good 
enough to state the amendment? 

The VICE PRESIDENT. The Secretary 
will report the amendment. 

The Cuter CLerk. The amendment is to 
strike out of the second resolution the follow- 
ing words: 

And said committee shall be continued during the 
recess following the present session, and are hereby 
authorized to sit during said recess, with all the 


powers conferred by the original resolution of the 
penato under which said committee was appointed, 


The VICE PRESIDENT. The Secretary 
will call the roll. ; 

Mr. CARPENTER. The Senator from Ala- 
bama [Mr. Spencer] desired me to state he 
was paired with the Senator from Arkansas, 
{Mr. Rics.] Mr. Spencer, if here, would 
have voted *“ no,” and Mr. Rice ‘ay.’? 

The question being taken by yeas and nays 
resulted—yeas 20, nays 30; as follows: 

YEAS—Messrs. Bayard, Blair, Cragin, Davis of 
West Virginia, Fenton, Gilbert, Hamilton of Texas, 
Harlan, Kelly, Morton, Saulsbury, Schurz, Sprague, 
Sumner, harman, Tipton, Trumbull, Vickers, Wil- 
son, and Windom—20, 


NAY s—Messrs. Ames, Anthony, Boreman, Buck- | 


ingham, Caldwell, Carpenter, Chandler, Clayton, 
Cole, Conkling, Cooper, Davis of Kentucky, Ed- 
munds, Perry of Connecticut, Perry of Michigan, 
¥lanagan, Frelinghuysen, Hamlin, Howe, Logan, 
Morrill of Vermont, Osborn, Patterson, Pratt, Ram- 
sey, Sawyer, Scott, Stewart, West, and Wright—80, 

ABSENT—Messrs. Brownlow, Cameron, Casserly, 
Corbett, Hamilton of Maryland, Hill, tlitchcook, 
Johnston, Kellogg, Lewis, Morrill of Maine, Nye, 
Pomeroy, Pool, Rice, Robertson, Sherman, Spencer, 
Stevenson, and Stockton—20, 


So the amendment was rejected, 


Mr, WINDOM. I offer the following amend- 
ment, to come in atthe end of the resolutions: 

And that said committee shall be required to 
remain in continuous daily session in the city of 
Washington until said witness shalt come before 
thom and purge himself of said contempt. 

Mr. President, a single word in explanation 
of the amendment. The Senate wasinformed 
by the honorable chairman of this committee 
that if these resolutions were passed the wit- 
ness would have the keys of bis imprisonment 
in his own pocket and could come out any 
time he chose. Certainly it seems to me that 
if this committee is to separate as soon as the 
Senate adjourns these keys will not be. very 
conveniently at hand. If we are going to 
appoint, as we already have, as I understand 
it in plain English, appointed this committee 
of five honorable Senators to act ag jailors for 
this witness during the recess of the Senate, 
those jailors should be on hand so that at any 
moment the witness desires to purge himself 
of this contempt he may be able to do so. 
believe that the Senate has not the power to 
imprison the witness a single hour after he is 
ready to purge himself of that contempt, and 
I see no other way in which we can avoid this 
difficulty but to keep the committee in contin- 
uous session. 

Now, sir, I do not desire to prolong this 
debate, for I am very anxious, indeed, that 
the liule, unimportant matter that we have 
come ‘here for should be considered. When 
J received the information, fifteen hundred 
miles from here, that the President had im- 
portant business which he desired to present 
at an extraordinary session of the Senate, I 
did not imagine that that business would detain 
us at least a full week in discussing the ques- 
tion of our own dignity and our own courage. 
I believe, ‘sir, that true courage and true dig- 
nity consist in doing our duty and doing it 
fearlessly. I have no questions to raise as to 


} 


the courage of the gentlemen who were on 
either side of this question; but for one I 
believe, although I do not claim to be very 
competent to judge on that subject, that the 
dignity of the Senate would be far better con- 
served if these witnesses were turned over to 
the law which we have provided for the pun- 
ishment of this kind, rather than that the Sen- 


i ate should remain longer in session discussing 


its own dignity and its own courage. 
my amendment will prevail. 

Mr. MORTON. I desire to make one sug- 
gestion simply on this amendment. As the 
resolution now stands it is equivalent to the 
confinement of these men until next winter. 
It provides that the committee shall be con- 
tinued, but it does not provide that they shall 
remain here. The Senator from Wisconsin, 
the chairman of it, lives a thousand or twelve 
hundred miles away. 

Mr. FRELINGHUYSEN. Will the Senator 
permit me tointerrupt him a minute? I do 
not know that there is anything in this resolu- 
tion that says they shall remain in prison. I 
have not noticed anything in the resolution 
which says they shall remain in prison or in 
confinement of any kind. 

Mr. MORTON. I will state what it does 
say. It says that 

Mr. CARPENTER. The Senator will par- 
don me a moment 

Mr. MORTON. I would like to read the 
resolution. I said that in effect it so provided, 
and so l say still. It provides that they can only 
be discharged from imprisonment by coming 
before the committee and testifying; but ifthe 
committee is not here how can they get before 
it? There is nobody authorized to call the 
committee together but the chairman himself, 
and it leaves the liberty of these men until next 
winter in the hands of the chairman of that com- 
mittee, and ifhe should issue a call for the com- 
mittee to meet here and it was not convenient, 
if one of them was in California or another had 
gone to Europe, or it turned out that you could 
not get a majority of the committee here, they 
cannot come before the committee as such and 
testify, and they must remain here until the Sen- 
ate discharges them. That is the legal effect 
of it; there cannot be any disguise about it. 

Mr. LOGAN. That can all be dispensed 
with by their testifying now. 

The VICE PRESIDENT. The question is 
on the amendment of the Senator trom Min- 
nesota, [Mr. Winpom. ] 

Mr. MORTON and Mr. SUMNER called 
for the yeas and nays. 

The yeas and nays were ordered; and being 
taken, resulted—yeas 20, nays 81; as follows: 


YEAS—Mesars, Bayard, Blair, Casserly, Cragin, 
Daris of West Virginia, Fenton, Gilbert, Hamilton 
of Texas, Hilt, Morton, Saulsbury, Schurz, Sprague, 
Sumner, Thurman, Tipton, Vickers, West, Wilson, 
and Windom—20. 

NAYS—Messrs. Ames, Anthony, Boreman, Buck- 
ingham, Caldwell, Carpenter, Chandler, Clayton, 
Cole, Conkling, Cooper, Davis of Kentucky, Ed- 
munds, Ferry of Connecticut, Ferry of Michigan, 
Flanagan, Frelinghuysen, Hamlin, Harlan, Howe, 
Logan, Morrill of Vermont, Osborn, Patterson,Pratt, 
Ramsey, Sawyer, Scott, Stewart, Trumbull, and 
Wright—31. 

ABSEN T—Messrs. Brownlow, Cameron, Corbett, 
Hamilton of Maryland, Hitchcock, Johnston, Kel- 
logg, Kelly, Lewis Morrill of Maine, Nye, Pome- 
roy, Pool, Rice, Robertson, Sherman, Spencer, Ste- 
venson, and Stockton—19, 


So the amendment was rejected. 

Mr. THURMAN. TJ ask that the resolution 
may be read, 

The VICE PRESIDENT. The Secretary 
will report the resolution. 

Mr. CARPENTER. There are two verbal 
amendments I desire to have made in the re- 
citals. Where it is recited that the Senate 
gave leave to answer, the words ‘‘ in writing’’ 
are used. Those words should be stricken 
out. And then‘ the Territory of Colambia’’ 
should be ‘the District of Columbia.” I 
supposed the late act changed the title of the 
District, but I am informed by the Senator 
from Ohio that it did not, 

The VICK PRESIDENT. Ts there objec- 


I hope 


tion to these modifications? The Chair hears 
none. The Senator from Ohio [Mr. Taur- 
MAN] demands the reading of the resolution. 

Mr. THURMAN. Ido not care about the 
preamble, but only that. part which relates to 
the imprisonment, : 

Mr. CARPENTER. There are two reso- 
lutions. 

The VICH PRESIDENT. They will be 


read. 
The Chief Clerk read as follows: 


Be it resolved, That the said Z. L. White be com- 
mitted to the custody of the Sergeant-at-Arms, to 
be kept by him in close custody until he shall sig- 
nify his willingnesssto answer the questions pro- 
pounded to him by the Senate, and appear before 
said committee and answer such proper questions 
as may be propounded to him by said committee; 
and for the commitment and detention of the said 
Z. L. White this resolution shall be a sufficient 
warrant. . N 

Resolved, That whenever the officer having said 
Z. L. White in custody shall be informed by said 
White that he is ready and willing to answer, as 
aforesaid, it shall be the duty of said officer to bring 
him before said committee; and if he shall duly 
answer ail proper questions put to him by the said 
committee, said committee shall cause him to bo 
discharged from custody; and said committee shall 
be continued during the recess following the present 
session, and are hereby authorized to sit during said 
recess, With all the powers conferred by the original 
resolution of the Senate under which said commit- 
tee was appointed. 

Mr. THURMAN. I move toadd atthe end 
of the first resolution this proviso: 

Provided, Such imprisonment shall not continue 
longer than twenty days from this date. 

The VICE PRESIDENT. The question is 
on the amendment of the Senator from Ohio, 

Mr. SUMNER called for the yeas and nays, 

The yeas and nays were ordered; and being 
taken, resulted—yeas 20, nays 382; as follows: 

YEAS—Messrs. Bayard, Blair, Cragin, Davis of 
West Virginia, Fenton, Gilbert, Hamilton of Texas, 
Harlan, Hill, Kelly, Morton, Saulsbury, Schurz, 
Sprague, Sumner, Thurman, Tipton, Vickers, Wil- 
son, and Windom—20. 

NAYS—Messrs. Ames, Boreman, Buckingham, 
Caldwell, Carpenter, Casserly, Chandler, Clayton, 
Cole, Conkling, Cooper, Davis of Kentucky, Ed- 
munds, Ferry of Connecticut, Ferry of Michigan, 
Flanagan, Frelinghuysen, Hamlin, Howe, Logan, 
Morrill of Vermont, Osborn, Patterson, Pratt, Ram- 
sey, Sawyer, Scott, Stewart, Stockton, Trumbull, 
West, and Wright—32, 

ABSENT—Messrs. Anthony, Brownlow, Cameron, 
Corbett, Hamilton of Marylaud, Hitchcock, Jobn- 
ston, Kellogg, Lewis, Morrill of Maine, Nyo, Pome- 
roy, Pool, Rice, Robertson, Sherman, Spencer, and 
Stevenson—18, 


So the amendment was rejected. 


Mr. THURMAN. I offer this proviso, to 
come in at the end of tae second resolution: 


Provided. Thatif atany time said committee shall 
fail to hold a session at Washington city for the space 
of ono week and to give notice thereof to said White, 
it shall be the duty of the Sergeant-at-Arms to dis- 
charge him from custody. 


The VICE PRESIDENT. The question is 
on this amendment of the Senator from Ohio. 

Mr. FENTON called forthe yeas and nays, 
and they were ordered. 

Mr. CONKLING. Do not let us vote under 
amisapprehension. Thisamendment provides 
that the committee shall meet once a week, 
however futile and absurd it may be; not that 
they shall meet as they would, of course, when 
notice is given, but simply that the committee 
shall be punished by meeting for nothing once 


a week. 

Mr. MORTON. One word. As the reso- 
lution now stands it provides that these gentle- 
men may be committed to prison and be held 
there until next winter, because the committee 
do not meet at all during the vacation. There 


iis no obligation upon them to meet. 


Mr. CONKLING. Iwill not say that the 
Senator from Indiana makes that assertion a 
second time in the face of reason or common 
sense, because it might not be courteous to 
him to say that. I do say, however, that he 
makes it without anything in fact or in reason, 
in my judgment, upon which to found it. He 
stated at last all that the facts would: bear of 
statement when he said that there was eom- 
mitted to the chairman of the-committee the 
discretion of calling the committee together. 
So much he might be warranted in: saying; 
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but when he assumes cither that any chairman 
of a committee, but especially that our hon- 
ored associate the chairman of this committee, 
would be so recreant or inhuman as not to 
convene the committee, or when he assumes 
that the committee thus convened would refuse 
or neglect to respond to the summons, then I 
submit to him, not meaning to be discourteous, 
that he carries the argument so far that it has 
no probability to rest upon. 

Mr. MORTON. Mr. President, in reply to 
that I have simply to repeat that this resolution 
does not make it obligatory or even suggest 
that this committee shall meet between the 
adjournment of this session and the beginning 
of the next. I have not assumed that the 
Senator from Wisconsin would not gall the 
committee together. I have said it was left 
in his power and discretion; and can that be 
denied? . 

Mr. CONKLING. No, Mr. President. It 
is in my power to go stealthily behind the hon- 
orable Senator from Indiana and inflict an 
injury upon him. He does not suppose | would 
do it. So it is in the power of the Senator 
from Wisconsin to do many a thing which he 
ought not to do and which therefore we know 
he would not do; and upon the same reason- 
ing itis in his power to commit an enormity 
or an omission so flagitious as would be this ; 
but he never will do it as we know, unless we 
are to reverse the presumption applicable at 
least to public officers that they will do their 
duty in place of violating their duty. That is 
the answer to it. 

Mr. SCOTT. I offer as a substitute for this 
amendment the following: 

If said committee shall fail to meet for ten days 
after the chairman shall have been notified by the 
officer in charge of such witnesses that they are, or 
that either of them 1s willing to answer the ques- 


tions they have heretofore refused to answer, then 
such witnesses shall be discharged. 


Mr. CONKLING. That is fair. 

Mr. CARPENTER. That I will accept. 

Mr.. EDMUNDS. It cannot be accepted, 
because it is a substitute for thé other amend- 


ment. 

Mr. THURMAN. Let me call the attention 
of the Senator from Pennsylvania, as he wants 
it in proper form, to the fact that the resolu- 
tion now under consideration relates to one 
witness. His proviso relates to two. 

Mr. CONKLING. It can be changed in 
that respect. 

Mr. SCOTT. Iwas under the apprehension 
that the resoiution applied to both witnesses. 
If it applies to but one, let the language of my 
amendment be put in the singular. 

The VICE PRESIDENT. No answer has 
yet been made by Mr. Ramsdell, and his case 
is not before the Senate. 

Mr. WINDOM. Idesire to ask the Senator 
from Pennsylvania a question, whether his 
amendment would not detain the witness ten 
days after he was ready to purge himself of 
contempt? 

Mr. SCOTT. That would be only a reason- 
able time for assembling the committee, and 
it will always be in the witness’s own discretion 
to determine how long his imprisonment shall 
continue. 

The VICK PRESIDENT. The Secretary 
willreport the amendment of the Senator from 
Ohio, and then the proposed substitute of the 
Senator from Pennsylvania. 

The Cuier CLERK. The amendment of 
the Senator from Ohio [Mr. Tuurmay] is to 
insert as a proviso at the end of the second 
resolution: ; 


Provided, ‘Bhat if at any time said committee 
shall failto hold a session at Washington city for 
the space of one week, and to give notice thereof to 


said White, it shall be the duty of the Sergeant-at- | 


Arms to discharge him from custody. 

The amendment of the Senator from Penn- 
sylvania is to strike out all after the word 
‘ provided ’’ and insert: 


That if said committee shall fail to meet for ten 
days after the chairman shall have been notified by 
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the officer in charge of said witness that he is willing 


to answer the questions he has heretofore refused to # 


answer, then said witness shall be discharged. 


_ Mr. CONKLING. “And other proper ques- 
tions;’’ not only the questions he has hereto- 
tore refused to answer, but other proper ques- 

ions. : 

Mr. SCOTT. Yes; put it in that form. 

‘The VICE PRESIDENT. The Secretary 
will write out the proposition; and as it affects 
the liberty of a citizen, he will read it again, 
before it is voted upon, to the Senate, so that 
it shall be specifically understood. 

Mr. HILL. I suggest to the Senator from 
Pennsylvania whether he had not better point 
out in his proposition some mode for giving 
notice to the committee. Are they to be noti- 
fied at their homes; or, if not there, where? 
I suppose they are not expected to stay at 
home all the time waiting for the notice. 

Mr. EDMUNDS, I suggest to the Senator 
from Georgia that that could be arranged by 
providing in the resolution thatthe committee 
should attend at the office of the Sergeant-at- 
Arms at all times to be ready to receive the 
notice. [Lsughter.] They might be com- 
mitted with the prisoner. 

Mr. HILL. I thought something similar to 
that had been voted down. If the Senator 
wishes to make that proposition he can do so. 
[Laughter.]. I do not intend to do it myself. 
I thought perhaps there was some understand- 
ing about this matter. We do not expect the 
Sergeant-at-Arms to go to the houses of the 
members of this committee. 

Mr. CONKLING. We might put in, as is 
done in regard to absconding debtors, that the 
notice should be left at the last or usual place 
of abode. 

Mr. HILL. That might do; it might suit 
very well during the summer, for there is no 
telling where you will find a man during the 
dog-days. 

The VICE PRESIDENT. The Secretary 
will now report the substitute of the Senator 
from Pennsylvania as it hag been modified, 
and he will see whether it is exactly in the 
form which he desires. 

The Chief Clerk read as follows : 

Provided, That if said committee shall fail to 
meet for ten days after the chairman shall have 
been notified by the officer in charge of said witness 
that he is willing to answer the questions he has 
heretofore refused to answer,and other proper ques- 
tions, he shall then be discharged. 

Mr. MORRILL, of Vermont. I suggest 
that there should be a grammatical correction 
there: ‘Provided that the officer shall be 
notified that said witness is willing to testify,” 
&c. It now reads that the officer is willing. 

Mr. SCOTT. It is that the officer shall 
notify the chairman of the committee. 

The VICE PRESIDENT. The Senate will 
see the correctness of the suggestion from the 
Chair that this matter should be distinctly 
understood by every Senator before it is voted 
upon. The Senator from Vermont has made 
a suggestion; does the Senator from Pennsyl- 
vania accept it? 

Mr. SCOTT. The Senator from Vermont 
is mistaken in making the suggestion. The 
intention of the amendment is that the officer 
shall notify the chairman of the witness's will- 
ingness to testify. 

Mr. MORRILL, of Vermont. It reads thus: 
ʻ shall be notified by the officer in charge of 
said witness that he is willing.” 

Mr. CONKLING. He, the witness. 

Mr. MORRILL, of Vermont. Then put 


at in. ; 
The VICE PRESIDENT. Does the Senator 
from Pennsylvania accept the modification or 
not? 

Mr. SCOTT. I will certainly accept any 
modification that will clear up the intent. 
The VICE PRESIDENT. The Senator 


th 


| must decide for himself whether he does or 


does not accept it. 
Mr. CONKLING. Allow me to make a sug- 
gestion. Just change it so as to say, ‘shall 


be notified of the willingness of the witness to 
answer.’’ 

Mr. MORRILL, of Vermont. That will do. 

The VICE PRESIDENT. Does the Senator 
from Pennsylvania accept that? 

Mr. SCOTT. IT accept that. l 

Mr. MORTON. It provides that he shall 
be notified that the witness is willing to answer 
the questions which the Senate have decided 
he shall answer, ‘‘and.other proper questions.”’ 
In other words, his liberty is to be made to 
depend on answering questions that have not 
yet been propounded to him and that this Sen- 
ate has never decided he should answer, 

Mr. CONKLING. Oh, no, Mr. President, 
if the honorable Senator will pardon me; that 
is the effect of the resolution now. This part 
of the resolution is simply to convenethe com- 
mittee, the Senator will see, and that conven- 
tion occurs when the witness shall say that he 
is ready to answer. The objection which the 
Senator makes resides, if at all, in the reso- 
lution now, not in that part which the honor- 
able Senator from Pennsylvania proposes to 
add. That is simply as to an indication of the 
witness upon which the committee shall be 
summoned. 

Mr. EDMUNDS. I suggest to my friend 
from Indiana that there is no objection on that 
particular score even from his point of view, 
because if the witness answers those questions 
which have been decided to be proper he has 
purged his contempt. If be also expresses a 
willingness to answer any other proper ques- 
tions, when he is called upon to answer a 
further question, and he decides that it is a 
question which he is not bound to answer or 
will not answer, the committee cannot hold 
him at all. 

Mr. CONKLING. Not at all. 

Mr. EDMUNDS. It only shows his state 
of mind. 

Mr. MORTON. I will ask to have the res- 
olution read again. I think it states that when 
he shall signify his willingness to answer the 
questions already propounded and which the 
Senate has decided he shall answer, and his 
willingness to answer other proper ques- 
tions 

Mr. CONKLING. Then what? Then the 
committee shall come here. 

Mr. MORTON. Bat if he does not say he 
will answet other questions that have never 
been propounded the committee is not to 
come. I ask that it be read. 

The VICE PRESIDENT. 
read as modified. 

Mr. MORTON. . The substitute of the Sen- 
ator from Pennsylvania is what I want to have 


It will be again 


read. 

The Chief Clerk read the amendment of Mr. 
Scorr, in these words: 

Provided, That if said committee shall fail to meet 
for ten days after the chairman shall have been noti- 
fied by the officor in charge of said witness of the 
willingness of the witness to answer the questions 
he has heretofore refused to answer and other proper 
questions, he shall then be discharged. 

Mr. MORTON. My objection is well taken. 
He must express his willingness not only to 
answer the questions for refusing to answer 
which he is held in contempt, but ‘other 
proper questions’ that have never yet been 
proposed to him. 

Mr. EDMUNDS. Certainly, and so he 
ought; that is, he ought to express his will- 
ingness to obey the law. Then when it comes 
to the question of whether ‘he does answer 
a proper question afterward, that is a point 
which the committee cannot determine. If he 
answers the questions that the Senate have 
provided for, he is then the judge for the time 
being of what is proper, and the committee 
cannot imprison him after that; and every- 
body knows it. 

Mr. THURMAN. That dependson the terms 
of the resolution offered by the Senator from 
Wisconsin. I ask that that be read. 

The VICE PRESIDENT. The Secretary 
will report the resolution of the Senator from 
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Wisconsin. Does the Senator from Ohio de- 
sire the whole resolution to be read ? 

Mr. THURMAN. The resolation without 
the recitals, and let us see whether it is sense 
without them. 

The resolutions were read. 

Mr: THURMAN. Now, the Senator. from 
Indiana is entirely right. Instead of the res- 
olution reading ‘‘until he has answered the 
questions which the Senate has decided are 
proper questions,” it puts it wholly in the dis- 
cretion of the committee to determine whether 
the questions that it asks are proper questions 
or not; and although the Senate when the mat- 
ter should come before the Senate, might be of 
a wholly different opinion, this man mast re- 
main in custody until next December. I say 
the Senator from Wisconsin ought to modify 
his resolution. 

Mr. CONKLING. That objection, the Sen- 
ator will see, does not arise at all upon the 
pending proviso, but, as I said before, the 
objection resides, if at all, in the resolution 
itself. 

Mr. THURMAN. That is whatTI am saying. 

Mr. CONKLING. And thereforethe pend- 
ing proviso has nothing to do with it. 

Mr. THURMAN.. I say it does reside in 
the original resolution, and that is the reason 
I asked to have it read. And I want to call 
the attention of the Senate to it now. Of 
course if the resolution were corrected in that 
respect the Senator from Pennsylvania would 
correct his proviso. 

The VICE PRESIDENT. The yeas and 
nays have been ordered on the substitute of 
the Senator from Pennsylvaniafor the amend- 
ment of the Senator from Ohio. 

Mr. SAULSBURY. I wish to make one 
suggestion in reference to this matter. I think 
the language of the proviso would imply that 
the witness should be kept in custody until 
notice is brought home to the chairman of the 
committee. The language of it is that he shall 
not be discharged until ten days after notice 
shall have been given, The Sergeant-at-Arms 
in the first place, having the party in custody, 
has the means within himself of withholding 
information from the chairman of the com- 
mittee. That is the first objection I make to 
the proviso. The second is that the inform- 
ation is to be communicated to the chairman 
of the committee, and if the chairman should 
be in Europe or in California or in any other 
section of the world the Sergeant-at-Arms 
would have no right to discharge the party 
from custody until he should be satisfied that 
the information had been carried home to the 
chairman of the committee. I therefore hope 
that the proviso of the Senator from Pennsyl- 
vania will not be in its present form adopted. 
I much prefer the amendment of the Senator 
from Ohio. : 

Mr. THURMAN. I suggest to the Senator 
from Pennsylvania that instead of saying ‘‘ the 
chairman of the committee” he say ‘ any 
member of the committee.” 

Mr. CONKLING. Say “all the members 
of the committee.” 

Mr. THURMAN. No, not all, because 
that would be liable to the same objection sug- 
gested by the Senator from Delaware, which 
strikes me with great force. 

Mr. SCOTT. . I have no objection to any 
modification. that will carry out the practical 
purpose, and therefore I will put my amendment 
in this shape: ‘to the chairman of the com- 
mittee,” or, if it be impossible to reach him, 
“any other member of the committee.’’ 

The VICE PRESIDENT. ‘The Secretary 
will reduce the proposition to writing and 
report it to the Senate. 

_ Mr. CASSERLY. Mr. President, I thought 
in the beginning, when I heard the amend- 
mentof the Senator from Pennsylvania directly 
in front of me read, that- the notice to begiven 
by the witnesses in custody should be to their 
custodian ; thatis,the Sergeant-at-Arms. He 
is the officer of the Senate. He holds them 
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for any period, short or long, for which he 
shall hold them, as the officer of the Senate. 
I do not think that persons in custody should 
be charged with any duty to give notice to 
anybody except the officer who holds them in 
custody. i 

Mr. CONKLING. That is the proposition, 
simply that they shall give notice to him and 
he gives the notice to the committee. 

Mr. CASSERLY. They ought not to be 
chargeable with any laches of the officer who 
has them in keeping. When they have notified 
him of their readiness the time ought to begin 
to run; and the objection seems to me unan- 
swerable that otherwise persons in custody 
may be compelled to give notice to a member 
of the committee who may not be, to use the 
old expression, “within the four seas,’’ or 
may not be within either ocean that washes the 
United States. I trust my friend, the Senator 
from Pennsylvania, willagree tothat. It seems 
to me a very manifest view. Otherwise I shall 
certainly be compelled to vote against his propo- 
sition. It will be sufficient if they notify the 
Sergeant-at-Arms, 

As lam on my feet I desire to ask the Sen- 
ator from Indiana how far he considers or in 
what way he considers his statement justified 
that during the recess these witnesses may be 
committed to jail, All I know on that point 
is, that awhile ago I aided to vote down that 
distinct proposition. 

Mr. MORTON, I did not say ‘‘to the jail”? 

Mr. CASSERLY. I understood the Sen- 


ator so. 

Mr. MORTON. I said “prison.” I suppose 
they could be imprisoned by the Sergeant-at- 
Arms. 

Mr. CONKLING. ‘‘ Custody,” he meant. 

Mr. CASSERLY. I think that is a very 
different thing. 

Mr. MORTON. The sesolution says, ‘in 
close custody.’’ I suppose that is a very defi- 
nite phrase. 

Mr. CASSERLY. I think any of us might 
go into the custody of the Sergeant-at-Arms 
without coming under any indignity; but that 
is a very different thing from going to prison 


or jail. 
The VICE PRESIDENT. The Secretary 
will now report the substitute as again modi- 


fied. 

Mr. SCOTT. So many suggestions have 
been made that in the effort to meet them all, 
if the Senate will consent, I will substitute this 
for my other proposition. 

Mr. CONKLING. You have a right to 
modify your own amendment. 

The VICE PRESIDENT. The Senator from 
Pennsylvania withdraws his substitute and 
offers another in lieu of it. 

Mr. SCOTT. I offer the following: 


Provided, That if said committee shall fail to as- 
semble within ten days after said witness shall notify 
tho Sergeant-at-Arms of his willingness to answer, 
the questions he has heretofore refused to answer, 
and such other proper questions as shall be pro- 
pounded to him, then he shall be discharged. 


The VICE PRESIDENT. The question is 
now on the substitute as modified by the Sen- 
ator from Pennsylvania as an amendment to 
the proposition of the Senator from Ohio. 
The yeas and nays were called upon it before 
it was modified. Are the yeas and nays still 
insisted upon? 

Mr. FENTON. I do not ask for the yeas 
and nays on this substitute to the proviso of 
the Senator from Ohio. 

The VICE PRESIDENT. The Chair, then, 
will first take the sense of the Senate by the 
sound, Any Senator can call for the yeas and 
nays afterward. The question is on the sub- 
stitute of the Senator from Pennsylvania for 
the amendment of the Senator from Ohio. 

The amendment to the amendment was 
agreed to. . 

The VICE PRESIDENT. The question 
recurs on the amendment of the Senator from 
ane as modified by the adoption of this sub- 
stitute. ; : ` 


| 


Mr. CONKLING. I beg to suggest to the 

Senator from Pennsylvania, if he will give me 
his attention, that now to prevent all possible 
doubt about this these words be added: 
- And it shall be the duty of the Sergeant-at-Arms 
forthwith, upon receiving information from the said 
White of his willingness, to inform every member of 
the same, 

I was about reducing it to writing —— 

The VICE PRESIDENT. The Senator 
will reduce it to writing. That should be cer- 
tainly done in a case like this. 

Mr. CONKLING. Iam informed that the 
second resolution covers it. 

Mr. HOWE. It was intended to cover it. 
It requires the Sergeant-at-Arms to bring the 
parties before the committee. 

Mr. CONKLING. Then I will withhold it 
for a moment and amend the second resolu- 
tion, if at.all, which I presume will not be 
necessary. 

The VICE PRESIDENT. The Senator 
desires to propose his amendment to the other 
resolution. 

Mr. CONKLING. I will withhold it now. 

The VICE PRESIDENT. The amendment 
of the Senator from Ohio has all been stricken 
out and the substitute of the Senator from 
Pennsylvania adopted as an amendment to an 
amendment. The question now recurs upon 
it as an amendment to the original resolution. 

The amendment was agreed to. 

Mr. THURMAN. Now I ask that the 
original resolution offered by the Senator from 
Wisconsin be read. 

‘The VICE PRESIDENT. The Secretary 
will report the original resolution; with the 
recitals, or without? 

Mr. THORMAN. Without the recitals. 
The first resolution. 

The Chief Clerk read as follows: 


Be tt resolved, That the said Z. L. White be com- 
mitted to the custody of the Sergeant-at-Arms, to be 
kept by him in close custody until he shall signify 
his willingness to answer the questions propounded 
to him by the Senate, and appear before said com- 
mittee and answer such proper questions as. may be 
propounded to him by said committee; and for the 
commitment and detention of the said Z. L. White 
this resolution shall be a sufficient warrant. 


Mr. THURMAN. I ask the Secretary to 
send me both the resolutions. I wish to move 
an amendment. 

The Chief Clerk sent the resolutions to Mr. 
THURMAN. 

Mr. THURMAN. It is the second resolu- 
tion which I wish to amend. 

The first resolution reads in these words: 


That the said Z. L. White be committed to the 
custody of the Sergeant-at-Arms, to be kept by him 
in close custody until heshall signify his willingness 
to answer the questions propounded to him by the 
Senate, and appear before said committee and 
answer such proper questions as may be propounded 
to him by said committee; and for the commitment 
and detention of the said Z. L. White this resolution 
shall be a sufficient warrant. 


The second resolution is: 

Resolved, That whenever the officer having said 
Z. L. White in custody shall be informed by said 
White that he is ready and willing to answer as 
aforesaid, it shall be the duty of such officer to bring 
him before said committee; and if he shall duly 
answer all proper questions put to him by the said 
committee, said committee shall cause him to be dis- 
charged from custody. 

That raises exactly the objection stated by 
me. Iask my friend tolimit that to questions 
which the Senate has decided to be proper, so 
as to read, ‘‘if he shall answer the ques- 
tions reported by the committee to the Sen- 
ate, and which the Senate have directed him 
to answer.’? 

Mr. CONKLING. And refuse to answer any 
other questions? _ 

Mr. THURMAN. The confinement is not 
to continue one minute after he has answered 
the questions which the Senate has decided to 
be proper. I move to strike out the words, 
all proper questions put to him by the said 
committee,’ and in lieu thereof to insert 
“shall duly answer the questions which the 
said committee have reported to the Senate, 
and which the Senate have decided he shall 
answer’? I can put it in writing. 
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The VICE PRESIDENT. The Senator from 
Obio will be kind enough to put his amend- 
ment in writing. 

Mr. CONKLING. I suggestto the Senator 
in the meanwhile that he can save some writ- 
ing by not reciting all he has said, but simply 
saying, “the questions reported to the Sen- 
ate.’’? Of course those that have already been 
answered, there can be no objection to answer- 
ing again and no motive for answering again ; 
so that if he says ‘‘ questions reported to the 
Senate’? he will answer his purpose. 

Mr. SAULSBURY. I move to amend the 
first resolution by striking out the word ‘‘close”’ 
before the word ‘ custody.’’ 

The VICE PRESIDENT. That will be in 
order after the pending amendment is disposed 
of. ‘The pending question now is on the amend- 
ment offered by the Senator from Ohio. 

Mr. THURMAN. I move to strike out the 
words ‘‘all proper questions put to him by the 
said committee,” and insert in lieu thereof 
these words “the questions reported to the 
Senate, and which he has refused to answer, 
though directed by the Senate to answer the 
same.’? 

The VICE PRESIDENT. The Senator from 
Ohio moves to strike out of the second reso- 
lution the words indicated by him, and insert 
the words which he has read. 

Mr. CARPENTER. I think that amend- 
ment is proper. I accept it. 

The amendment was agreed to. 

The VICE PRESIDENT. The Senator from 
Delaware [Mr. SAULSBURY] now moves to 
strike out the word ‘‘close’’ before the word 
‘custody?’ in the first resolution, so that it 
will read ‘‘in custody.” 

Mr. CARPENTER. I hope that will not 
be done. If there is any difference between 
‘custody’? and ‘close custody,” what is 
required is close custody. 

Mr. MORTON. If there is no difference, 
let it be stricken out. 


Mr. CONKLING. Yes; there is a differ- 


ence, 

“The VICE PRESIDENT. The question is 
on the amendment of the Senator from Del- 
aware, to strike out the word ‘‘close;’’ so as 
to read ‘in custody.” 

The amendment was rejected ; there being, 
on a division—ayes 18, noes 28. 

The VICE PRESIDENT. The Senator 
from New York [Mr. Coyxitne] indicated an 
amendment. Does he desire to offer it? 

Mr. CONKLING. Icare not to which res- 
olution it is offered. I will offer it to the 
second resolution if the Chair will be kind 
enough to let the question be taken on the 
first now. 

The VICE PRESIDENT. If a division is 
demanded, the question must first be taken on 
the resolutions separately aud then on the 
preamble subsequently. 

Mr. SUMNER, I will make one inquiry 
ou this resolution. I should like to know of 
the Senator from Wisconsin whether he pro- 
poses to proceed against the correspondents 
of the New York Herald? > 

Mr. CARPENTER. I should like to put 
that question to the Senator from Massachu- 
setts, who is a member of the committee, 
whether he proposes to do it. [Laughter.] 

Mr. SUMNER. What Í am about to say I 
think the Senate will find proper. I know it 
is in order. T am a subscriber to the New 
York Herald, and have been for many years, 
and my copy last night contained what pur- 
ported to be the protocols. -Looking at them 
I am. free to confess they had to me a very 
familiar look. That is all I venture to say. 
They were described as “the protocols.” If 
the ‘Tribune has offended against the rules of 
the Senate, so has the New York Herald. 
And now, sir, Ihave to submit that this pro- 
ceeding should not be confined to one news- 
paper. If itis to be regarded as a punishment, 
I object to its falling alone upon the Tribune. 
If it is to be regarded as an advertisement, 


I claim something of that advertisement for 
the Herald. [Laughter.] I think the Senate 
should not advertise one paper alone. It 
ought to advertise all that are in the same con- 
dition, in casu consimili. It is plain, unless I 
am entirely mistaken from the hasty glance I 
gave to the Herald last night, that the Herald 
is now in precisely the same predicament with 
the Tribune. 

Mr. CARPENTER. If my friend will allow 
me, I take it, with that statement he will feel 
bound to present that subject to the com- 
mittee. 

Mr. SUMNER. I feel bound to present it 
to the Senatenow. That is my present point, 
because { wish the Senate to take notice that 
whatever they do to the Tribune, whether in 
the way of punishmentor in the way of adver- 
tising, they ought to do for the other paper 
also—that is all; and I use it as an argument 
against proceeding any further in this business. 
I would not advertise the Tribune any more; 
I would not punish the Tribune any more; but 
if you persist in advertising it, and if you per- 
sist in punishing it, I think you must do like- 
wise with the other paper. 

Mr. THURMAN. Will the Senator allow 
me to make a suggestion to him? 

Mr. SUMNER. Certainly. 

Mr. THURMAN. I suggest to him that the 
case against the Herald is rather stronger than 
against the Tribune, for the Department never 
published a synopsis of the protocol, nor has 
the President, so far as I know, ever indicated 
a desire to have it published. 

Mr. SUMNER. No. ‘he case against the 
Herald is much stronger. Clearly the Herald 
should be proceeded with on the precedent we 
are establishing to-day. 

Mr. HARLAN. What is the precise ques- 
tion now pending? 

The VICE PRESIDENT. 
and preamble are now before the Senate. The 
Senator from New York [Mr. Conxxine] indi- 
cated a desire to have a divison. In that case 
the resolutions will be considered separately 
and then the preamble subsequently. 

Mr. CONKLING. If the Chair and the 
Senator will pardon me, I will now send to 
the desk the amendment which I offered. 

The VICE PRESIDENT. The Senator from 
Iowa is now entitled to the floor. Does he 


yield? ` 

Mr. HARLAN. I intended to offer an 
amendment to the resolution. 

The VICE PRESIDENT. The Chair recog* 

nizes the Senator from Iowa if he claims the 
floor. 
Mr. CONKLING. I have no objection. 
This isan amendment indicated before, which 
I think ought to go with the amendment 
already adopted. 

The VICH PRESIDENT. 
ator from Iowa yield? _ 

Mr. HARLAN, I will hear the proposition 


Does the Sen- 


read. 
The Chief Clerk read the amendment of 
Mr. Coxkuina, as follows: 


And it shall be the duty of the Sergeant-at-Arms 
forthwith, when informed of the readiness of said 
White to appear and answer as aforesaid to notify 
every member of the committee thereof. 


The amendment was agreed to. 


Mr. HARLAN. I desire to have this resolu- 
tion modified by striking out the substance of 
the resolution as it now stands down to that 
part of it which authorizes the committee to 
sit during the recess of the Senate, and I have 
framed my amendment after a similar resolu- 
tion which was adopted in the House of Rep- 
resentatives in January, 1857, when another 
case was pending something similar to this, but 
of much more gravity. The subject of inquiry 
on that occasion in the other branch of Con- 
gress was a case of bribery of members, in 
which a witness by the name of J. W. Simon- 
ton refused to disclose certain facts that the 
committee thought he ought to disclose. They 
reported the factsto the House, and a resolu- 


The resolutions | 


tion quite similar to that introduced by the 
chairman of our committee on this occasion 
was introduced into that branch of Congress 
proposing to imprison-in the common jail the 
contumacious witness; but after considerable 
discussion the House finally concluded that the 
following was all that was proper in that case. 
The proposition was offered by Mr. Orr: 

“J. W. Simonton having appeared at the bar of 
the House according to its order, and the cause 
assigned for the said contempt being unsatisfactory: 
Therefore, 

Resolved, That the said J. W. Simonton be con- 
tinued in close custody by the Sergeant-at-Arms, 
or, in his absence, by Mr. William G. Flood, during 
the balance of this session, or until discharged by 
the further order of the House, to be taken when he 
shall have purged the contempt on which he was 
arrested by testifying before the committee.” 

The occasion of that investigation was much 
more grave than this; it affected much more 
deeply the honor of the members of that 
branch of Congress; and yet, after full dis- 
cussion, a majority of the Representatives of 
the people did not deem it proper to imprison 
the contumacious witness in the county jail, 
nor in the custody of the officers of the House 
beyond the close of the session. Now, I in- 
quire of my associates in this Chamber if there 
is any reason involved in this case requiring 
a more severe course? The subject of the 
inquiry is not so grave as the other. The 
offense committed by the witness, technically 
considered, is precisely the same—the refusal 
to answer a proper question. 

Mr. HOWE, Will my friend allow me to 
ask him a question for information? 

Mr. HARLAN, Certainly. 

Mr. HOWE. I should like to know whether 
the history of that case shows whether Simon- 
ton was discharged before answering one of 
the questions? 

Mr. HARLAN. Ihave not read the whole 
of the history of the case as recorded in the 
Globe. I will refer my honorable friend to the 
Globe and he can look it up. 

Mr. CONKLING. Why-not have it read at 
the desk? There is nothing else to do. Let 
it be read through. 

Mr. HARLAN. I prefer not to have that 
done until the Senator from New York has 
taken the floor, and then if he wishes to have 
this volume of the Globe, or any portion of it, 
read, he may do so. : 

Mr. CONKLING. When I do it will be 
merely for one reason, which will be to hasten 
and facilitate the dispatch of that business 
which the Senator has in charge. J mean the 
treaty supposed to be pending. With a view 
to save time for that I may read the whole 


of it. 

Mr. HARLAN. It is unnecessary for me 
to remind the honorable Senator from New 
York that I think he voted against my motion 
to proceed to the consideration of that busi- 
ness and has insisted on continuing the con- 
sideration of the present business. 

Mr. CONKLING. Will my honorable friend 
allow me to remind him of a corresponding 
circumstance, which is, that I have not oceu- 
pied one momentin this debate, having become 
quite early content with repeated votes of the 
Senate by yeas and nays, showing its determ- 
ination on this question? If my honorable 
friend has taken no part with the minority, 
under whose administration about three days 
have gone, then, I think, we are a good deal 
alike; but what the resemblance is and what 
the difference is he knows as well as I do. 

Mr. HARLAN. TI shall not compare pro- 
prieties with the honorable Senator from New 
York. 

Mr. CONKLING. Oh, no; it is not a 
question of propriety. 

Mr. HARLAN. I suppose he follows that 
course which he deems it his duty to pursue 
as a member of this body. I am doing pre- 
cisely the same. 

Mr. CONKLING. No doubt of it. 
| Mr. HARLAN, Following my dwn judg- 
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ment as the standard of the propriety of what 
Lam doing. 

Mr. CONKLING. Nobody is complaining. 

Mr, HARLAN.. I was abont to observe, 
Mr. President, that when this judgment was 
arrived at by the immediate and direct repre- 
sentatives of the people in a case entirely sim- 
ilar there was, I think, no law providing for 
the punishment of a contumacious witness, a 
witness who had refused to testify before a 
committee of Congress, by the courts of the 
country. As there was no other mode of pun- 
igshment, if more severe measures than those 
that I have indicated would be proper at all, 
they would have been proper in that case. 
But succeeding this investigation Congress pro- 
vided that whatever measure of punishment 
should be inflicted should be arrived at by a 
jury of the countrymen of the contumacious 
witness, 

Now, I think it would be well for the Senate 
of the United States to follow this precedent 
and mete out no greater measure of restraint 
than would be meted out by the people them- 
selves, as indicated by their immediate repre- 
sentatives, and leave the people, under the 
law as administered by the courts, to punish 
the crime that this witness has committed. I 
think this would be wise; and now I shall 
approve the reproof administered by the hon- 
orable Senator from New York to me for con- 
suming one moment of time; but I would pre- 
fer to have it applied to every member of this 
body who has insisted on consuming three 
days with this investigation. More than sev- 
enty million people are now waiting to know 
what the Senate of the United States will 
authorize this Government to do with ques- 
tions that may involve peace or war between 
two nations, and here we stand, day after 
day, with what as compared with that will be 
regarded by those whom we represent as of 
very trivial consequence. With this I will 
close my remarks and offer the amendment. 

I move to strike out all that part of the res- 
olutions down to the clause which authorizes 
the committee to sit during the recess of the 
Senate, and to ingert in lieu of the words 
stricken out the following: 

Z. L.W hite having appeared atthe bar of the Sen- 
ate according to its order, and the cause assigned for 


said contempt being unsatisfactory : Therefore, 


Ltesalved, That the said Z. L. White be continued 


in custody by the Sergeant-at-Arms during the bal- 
ance of this session, or until. discharged by the fur- 
ther order of the Senate, to be taken when he shall 
have purged the contempt on which he was arrested 
by testifying before the committee. 

Mr. EDMUNDS. We have voted down that 
proposition in substance three or four times 
already. 

The VICE PRESIDENT. The question is 
on the amendment of the Senator from Iowa. 

Mr. HARLAN. I ask for the yeas and 
nays. 

The yeas and nays were ordered. 

Mr. BUCKINGHAM. On this question I 
am paired with the Senator from Massachu- 
setts, [Mr. Sumner.] I should vote against 
the amendment, and he would vote for it if 
here. 

Mr. THURMAN. The Senator from South 
Carolina [Mr. Sawyer] and I are paired. If 


he were here he would vote “nay,” and I 


should vote “yea,” . 

Mr. WILSON. Iam paired with the Sen- 
ator from Maine, [Mr. Hamuiy.] He, if here, 
would vote ‘í nay,’’ and I should vote ‘‘yea.”’ 

The question being taken by yeas and nays, 
yesulted—yeas 13, nays 28; as follows: 

YHAS—Messrs. Bayard, Davis of West Virginia, 
Fenton, Gilbert, Hamilton of Texas, Harlan, Hill, 
Morton, Saulsbury, Sprague, Tipton, Vickers, and 
Windom—13. : 

NAYS— Messrs, Ames, Boreman, Caldwell, Car- 
penter, Casserly, Chandler, Clayton, Cole, Conkling, 
Cooper, Davis of Kentucky, Edmunds, Ferry of 
Michigan, Flanagan, Frelinghuysen, Howe, Logan, 
Morrill of Vermont, Osborn, Patterson, Pratt, Scott, 
Stevenson, Stewart, Stockton, ‘Trumbull, West, and 


Wright—28. 

ABSENT — Messrs. Anthony, Blair, Brownlow, 
Buckingham, Cameron, Corbett, Cragin, Ferry of 
Connecticut, Hamilton of Maryland, Hamlin, Hitch- 


cock, Johnston, Kellogg, Kelly, Lewis, Morrill of 
Maine, Nye, Pomeroy, Pool, Ramsey, Rice, Robert- 
son, Sawyer, Schurz, Sherman, Spencer, Sumner, 
Thurman, and Wilson—29. 

So the amendment was rejected. 

Mr. THURMAN. I offer as a substitute 
for the two resolutions thé following: 

Resolved, That the Vice President be, and ho herc- 
by is, directed to communicate to the district attor- 
ney of the District of Columbia the fact of the offenses 
committed by said White as hereinbefore recited, in 
order that he may be prosecuted under the statute 
in such case made and provided; and that said White 
be now discharged from the custody of the Sergeant- 
at-Arms. ; 

On this amendment I ask for the yeas and 
nays. 

The yeas and nays were ordered. 

Mr. BUCKINGHAM. I am paired with 
the Senator from Massachusetts [ Mr. SUMNER] 
on this question. 

Mr. THURMAN. I am paired with the 
Senator from South Carolina, [Mr. Sawyer. ] 
If he were here he would vote ‘‘nay,’’ and L 
should vote ‘‘yea.’? ; 

The question being taken by yeas and nays, 
regulted—yeas 10, nays 27; as follows: 

YEAS —Messrs. Fenton, Gilbert, Hamilton of 
Texas, Harlan, Hill, Morton, Sprague, Tipton, Vick- 
ers, and Windom—10, 

NAYS—Messrs. Ames, Boreman, Caldwell, Car- 
penter, Casserly, Chandler, Clayton, Cole, Conkling, 
Cooper, Davis of Kentucky, Edmunds, Fetry of 
Michigdn, Flanagan, Frelinghuysen, Howe, Logan, 
Osborn, Patterson, Pratt, Scott, Stevenson, Stewart, 
Stockton, Trumbull, West, and Wright—27. 

ABSENT—Messrs. Anthony, Bayard, Blair, Brown- 
low, Buckingham, Cameron, Corbett, Cragin, Davis 
of West Virginia, Ferry of Connecticut, Hamilton 
of Maryland, Hamlin, Hitchcock, Johnston, Kel- 
logg, Kelly, Lewis, Morrill of Maine, Morrill of 
Vermont. Nye, Pomeroy. Pool. Ramsey, Rice, Rob- 
ertson, Saulsbury, Sawyer, Schurz, Sherman, Spen- 
cer, Sumner, Thurman, and Wilson—33. 

So the amendment was rejected. 

The VICE PRESIDENT. The question 
recurs on agreeing to the preamble and reso- 
lutions. If a separate vote is not demanded, 
they will be taken together. 

Mr. VICKERS, I offer an amendment to 
strike out all after the word ‘‘ whereas,” in 
the preamble, and to insert: 

Z.L. White having testified that he did not receive 
a copy of the treaty from any Senator, or officer or 
employé of the Senate, cither directly or indirectly, 
thereby exculpating the Senate, its officers and 
employés: 

Resolved, That said Z. L. White be discharged from 
the custody of the Sergeant-at-Arms. 

Mr. THURMAN. JI wish, as I am about to 
leave the Senate Chamber, and I suppose the 
Senate will soon be through with this business, 
#0 say that on all questions connected with this 
matter I am paired with the Senator from 
South Carolina, [Mr. SAWYER. ] 

The VICE PRESIDENT. The question is 
on the amendment of the Senator from Mary- 
land [Mr. Vicxrrs] as a substitute for the 
resolutions. 

Mr. WINDOM, (at six o’clock p.m.) I 
move that the Senate do now adjourn. 

The motion was not agreed to. 

The VICE PRESIDENT. The question is 
on the amendment of the Senatór from Mary- 
land, [Mr. Vickers. } 

The amendment was rejected. i 

Mr. CASSERLY. I wish to offer a resolu- 
tion either by way of substitute or amendment, 
whichever shall bein order. I send it to the 


desk. 

The VICE PRESIDENT. The Senator from 
California moves what will be read as a sub- 
stitute or amendment. Which it is will be 
indicated by the Secretary reporting it. 

The Chief Clerk read as follows : 


Resolved, That the examination of each witness 
now in contempt shall be resumed by the commit- 
tee, and whenever in the course of the examination 
of either witness it shall appear from his testimony 
to the satisfaction of the committee that the alleged 
copy of the treaty now before the Senate was ob- 
tained by or came to him from 2 person whose name 
is ascertained, but who is not a Senator, or officer or 
employé of the Senate, then the testimony ascer- 
taining such person shall be deemed to have been 
given in confidence to the committee and shall so 
remain; thatthe committee shall report to the Sen- 
ate that it does so appear to its satisfaction; and 
thereupon the witness who has so testified shall be 
discharged. 


Mr. CASSERLY. Mr. President, I am very 
unwilling at this late hour to occupy any time 
in stating my reasons for this resolution; and 
yet I must ask the indulgence of the Senate 
for a few words. 

The object of the resolution is to observe the 
limit prescribed yesterday by the amendment 
of the Senator from Illinois [ Mr. TRUMBULL] 
adopted by the Senate. That limit was that 
the inquiry of the committee as to the dis- 
closure of the treaty should be confined to the 
case of a Senator, an officer, or an employé of 
the Senate. In other words, the Senate sig- 
nified, in adopting that amendment, its purpose 
not to go outside of this limit of inquiry. The 
substance of my resolution is that whenever, 
in the course of the examination of the two 
witnesses now atthe bar of the Senate, it shall 
appear from the testimony that the copy of 
the treaty was received from a person named 
by the witness who was neither a Senator nor 
an officer or employé of the Senate, and there- 
fore not within the scope of the inquiry pre- 
scribed yesterday by the Senate, the name of 
such person shall remain with the committee in 
confidence, and that upon the report of the 
committee to that effect the witness shall be 
discharged. 

My objection to relieving the witness—and 
I believe the objection of most of the gentle- 
men on this side who voted as I did—was that 
I could not see, consistently with my ideas 
of a proper inquiry in this case, how the wit- 
nesses could discharge themselves by a gen- 
eral statement, such as that made by them. 
In other words, the witnesses merely offered 
to declare upon oath that they had not 
received the treaty directly or indirectly from 
a Senator, or an officer or an employé of the 
Senate. To accept sucha statement would be 
to leave to the witness the right of deciding 
the case. It would leave to bim the right of 
determining the judgment to be rendered, I 
beg leave to say, with great respect for those 
who differ from me, that such is not the func- 
tion of testimony, either in the Senate, sitting 
as a court, or any other tribunal. ‘The duty ot 
the witness is to furnish the facts upon which 
some other party—either the court or the jury, 
as the case may be—shall render a verdict or 
a judgment. . The Senator from Pennsyivania 
[Mr. Scorr] stated the precise point of the 
defect in the offer of the witnesses when he 
said that under the question of the committee 
as to who furnished the copy of the treaty the 
witness was bound to give the name of the 
person. In refusing to do it they denied the 
first object of testimony and assumed the right 
to defeat all inquiry by the Senate. 

I think I appreciate fully the difficulty in 
which the witnesses find themselves when they 
set up an obligation which bars them from dis- 
closing the name of the person from whom 
they received the treaty. {t has happened to 
every man in the course of his life to have 
received a knowledge of facts in such a way 
that he felt himself precluded from declaring 
them in public, either in court or elsewhere, 
though he had no privilege behind which to 
shelter himself. In our practice as lawyers 
in the courts of law we know that such a case 
has very often happened. 

A witness upon the stand is asked a ques- 
tion. He says he would rather not answer it. 
t Whynot?” “ Because,” he says, ‘‘ I received 
it under circumstances which have placed the 
seal of honorable silence on my lips, here or 
elsewhere.’’ He pleads no privilege known to 
the law, neither as an attorney, nor as a physi- 
cian, noras a clergyman. What hesaysardall 
that he says isthat honorably he cannot disclose 
it. Of course that is a bar which the law does 
not recognize. Itis the common case where 
an individual finds himself bound in a way 
which the law does not recognize—which ean- 
not impede the course of justice. Whatis the 
solution? It is one which I have nòt seldom 
seen, which every lawyer has seen. By the 
consent of the counsel on both sides, the wit- 
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ness is allowed to state to the judge, in private, 
the ground of his difficulty, the nature of his 
honorable obligation, as he considers it, He 
does state it to the judge in private. I have 
rarely known a case where the judge did not 
recognize the equity of the witness, and decide, 
with the concurrence of the counsel, that the 
witness should be absolved from testifying. 

Now, sir, the case here is a stronger one 
than the case of which I have spoken. 

If the person from whom this treaty was 
improperly obtained was not a Senator, nor 
an officer of the Senate nor an employé of the 
Senate, we have declared that we have nothing 
to do with the matter. We have announced 
that we would not enter upon any such inquiry. 
And, sir, for myself, L wish to say that I 
consider that there are good reasons why I 
should not vote for any such inquiry. It is 
enough for me to say in a general way that the 
State Department, on grounds which are all 
satisfactory to itself, took a course in regard 
to this treaty somewhat unusual, the result of 
which was to give publicity, if not to the exact 
language of the treaty itself, at least to all its 
substantial provisions. I do not know that 
any one in the State Department went further 
than this. Jf any one did, we are not here to 
inquire into it. Ido not admit that the Senate 
has not the power to inquire into any disclosure 
of a paper or ‘a proceeding which should be 
secret. Enough to say now that the Senate 
has resolved not to inquire into the course of 
any other department of the Government. 
Even were that otherwise, I mean to say that 
if I knew to-day where the proof was of any 
dereliction of the State Department I should 
deem it to be better, for the harmony of the 
several branches of the Government, for the 
credit of the Government and of the American 
people, that no such inquiry should be set on 
foot. It will be easy to regulate the matter in 
the future. 

But, as I said, the inquiry being confined to 
what has been done by some member of the 
Senate, or person connected with the Senate, 
it seems to me clear that whenever in the course 
of this examination the witnesses are willing 
to give to the committee the name of some 
person from whom they received this docu- 
ment, which person is not a member of the 
Senate nor an officer of the Senate nor an 
employé of the Senate, then the investigation 
ends and the witnesses are discharged. 

Hence it is that my amendment presents a 
solution of this question which has occupied a 
most inconvenient and inordinate portion of 
the time of this session that ought to be devoted 
toavery different and, indeed, ahigher object. 
As a compromise of the difficulties, I trust it 
will be accepted by the majority here. 

The VICE PRESIDENT. The question is 
on the amendment of the Senator from Cali- 
fornia, being a substitute for the preamble and 
resolutions. Is it offered as a substitute or 
as an additional resolution ? 

Mr. CASSERLY. As a substitute, I sap- 

ose. 

- The amendment was rejected. 5 

The VICE PRESIDENT. The question 
recurs on the preamble and resolutions. If 
no division be demanded upon them the vote 
will be taken on thom together. [A pause.] 
No division is demanded, as the Chair under- 
stands. 

Mr. MORTON. Let us have the yeas and 
nays. i 

The yeas and nays were ordered; and the 
Secretary proceeded to call the roll, 

Mr. BUCKINGHAM, (when his name was 
called.) I am paired with the Senator from 
Massachusetts, Mr. SUMNER, on this question. 
Tf present he would vote ‘nay,’ and Í should 
vote “yea.” é 

Mr. COOPER, (when his name was called.) 
Gn this question L am paired with the Sena- 
tor from Missouri, Mr. Bram. If he were 
here he would vote “‘nay,’’ and I should vote 
St yea.” š 


‘the roll-call to make a remark, 


! has not purged himself of the contempt wherewith 


Mr. WILSON, (when his name was called.) 
I am paired with the Senator from Maine, 
Mr. Hauumy. If he were here he would vote 
“yea,” and I should vote “nay.” 

The call-of the roll was concluded. : 

Mr. STOCKTON. I should like to bave 
permission of the Senate to make a single 
remark. f 

The VICE PRESIDENT. The Senator from 
New Jersey asks unanimous consent pending 
Is there ob- 
jection? The Chair hears none. 

Mr. STOCKTON. 1 was in favor of the 
resolution offered by my friend and neighbor, 
the Senator from California, [Mr. CasserLY. | | 
I was desirous that the examination should be 
continued, because the charge was made openly 
here from the committee that they expected 
to trace this matter to a Senator, and after 
that charge was made I deemed it my duty 
tocontinue the investigation. But I did not 
think the witness should be imprisoned for not 
answering questions which were not pertinent. 
Therefore the substitute offered by the Sen- 
ator from California, after having spoken to 
several gentlemen on both sides of the House, 
I thought would meet the case. As it now 
stands Í cannot vote in favor of the resolution 
of the Senator from Wisconsin. I vote ‘‘ nay.” 

The result was then announced—yeas 24, 
nays 14; as follows: 


YEAS—Messrs. Ames, Boreman, Caldwell, Car- 
penter, Chandler, Clayton, Cole, Conkling, Davis 
of Kentucky, Edmunds, Ferry ot Michigan, Flana- 
gan, Frelinghuysen, Howe, Logan, Morrill of Maine, 
Morrillof Vermont, Patterson, Pratt, Seott, Stewart, 
Trumbull, West, and Wright—24, 

NAYS—Mossrs. Bayard, Casserly, Davis of West 
Virginia, Fenton, Hamilton of Texas, Harlan, Mor- 
ton, Saulsbury, Sprague, Stevenson, Stockton, Tip- 
ton, Vickers, and Windom—L4. 

ABSENT —Messrs. Anthony, Blair, Brownlow, 
Buekingham, Cameron, Cooper, Corbett, Cragin, 
Ferry of Connecticut, Gilbert, Ifamilton of Mary- 
land, Hamlin, Hill, Hitchcock, Johnston, Kellogg, 
Kelly, Lewis, Nye, Osborn, Pomeroy, Pool, Ramsey, 
Rice, Robertson, Sawyer, Schurz, Sherman, Spen- 
cer, Sumner, Thurman, and Wilson—32, 


The preamble and resolutions, as adopted, 
are as follows : : 


Whercas Z. L. White appearing at tho bar of-the 
Senate in the custody of the Sergeant-at-Arms, pur- 
suant to the resolution of the Senate of the 16th of 
May instant, was required, by order of the Senate 
then made, to answer the following interrogatories: 

“First. What excuse have you for not answering 
the several intcrrogatories propounded to you by 
members of the special committee of the Senaste, 
before which committee you were examined as a 
witness on the 15th day of May instant? 

* Second. Are you now ready to appear before said 
committee and answer all proper questions which 
may be put to you by said committee touching the 
disclosure, directly or indirectly, through any mem- 
ber of the Senate or any officer or employé theroof, 
of what purports to be n. copy of the treaty of Wash- || 
ington now pending before the Senate in executive 
session ?”” 

And whereas said White was authorized by order ; 
of the Senate, on the 17th day of May instant, to 
answer said interrogatories this day; and whereas the 
said White has delivered his answer in writing to 
said interrogatories, but shows no valid excuse for 
not answering the questions put to him by said special 
committee, and has not answered that he is ready to 
appear before said committee and answer all proper 
questions touching the disclosure mentioned in said | 
second interrogatory; and whereas the said witness 
was also required by order of the Senate then made, | 
to answer certain questions which had heen put to | 
him by said committee, and which he had refused to 
answer, as shown by the report of the committee, || 
and has refused at the bar of the Senate to answer a | 
portion of said questions which had been put to him | 
by said committee; and whereas thesaid Z. L. White | 

i 
| 
} 


he stands charged : Therefore, 

Be it resolved, That the said Z, L. White be com- 
mitted to the custody of the Sergeant-at-Arms, to be 
kept by him in close custody until he shall signify 
his willingness to answer the questions propounded 
to him by the Senate, and appear before said com- | 
mittee and answer such proper questions as may be | 
propounded to him by said committee; and for the | 
commitment and detention of the said Z. L. White | 
this resolution shali be a sufficient warrant. | 
1 
l 
| 
if 


Resolved, That whenever the oficer having said || 
Z.L. White in custody shall be informed by said 
White that he is ready and willing to answer, as | 
aforesaid, it shall be the duty of such officer to bring | 
him before said committee; and if he shall duly ; 
answer the questions reported to the Senate, and | 
which he has refused to answer though required by a 
the Senate to answer the same, said committee shall | 
cause him to be discharged from enstody; and said | 


committee shall be continued during the recess fol- | 
lowing the present session, and are hereby author- |) 


~ 


ized to sit during said reeess, with all the powers 
conferred by the original resolution of the Senato 
under which said committee was appointed: Pro- 
vided, That if said committee shall fail to assemble 
within ten days after said witness shall notify tho 
Sergeant-at-Arms of his willingness to answer the 
auestions he has heretofore refused to answer, and 
such other proper questions as shall be propounded 
to him, then heshall be discharged. And it shall be 
the duty of the Sergeant-at-Arms forthwith, when 
informed of the readiness of said White to appear 
and answer as aforesaid, to notify every member of 
the committee thereof. 


Mr. CARPENTER. I move now that Mr. 
Ramsdell’s case be acted on. 

The VICE PRESIDENT. Mr. Ramsdell 
will present himself. 

[Mr. Ramsdell was conducted from his chair 
to the area in front of the Secretary’s desk, 
where he remained standing. ] 

The VICE PRESIDENT. Mr. Ramsdell, 
are you now ready to answer the interrogato- 
ries propounded by me to you yesterday? 

Mr. Ramspett. Iam; and I send my an- 
swers to the Chair. 

The VICE PRESIDENT. Do you desire 
to read them yourself, or do you prefer to have 
the Secretary read them? 

Mr. RAMSDELL. I prefer that they should 
be read by the Secretary. : 

The VICE PRESIDENT. The Secretary 
will read them. 

The Chief Clerk read as follows: 


I decline to answer the question of the honor- 
able committee as to “where and from whom was 
obtained the document purporting to be the treaty 
of Washington,” for reasons that must be apparent 
to every honorable man, Having given my solemn 
promise to the person that I wouid not reveal his 
name, to break my word would forfeit my self- 
respect and make me infamous in the eyes of my 
professional associates. It has been the practice of 
our profession not to disclose tho names of persons 
furnishing information; ithas been an unquestioned 
right for nearlyacentury, In case of libelous pub- 
lications, the one furnishing the information is not 
punished nor proceeded against. Untill am released 
from my promise, which I believe I had a moral 
right to give, I must still decline to answer the ques- 
tion for refusing to answer which I am now before 
the Senate for contempt. 

I am willing to make oath before the committee or 
elsewhere that I did not obtain what purports to be 
a copy of the treaty of Washington from any Sen- 
ator, or officer or employé of the Senate, directly or 
indirectly; and I have no reason to believe that the 
document came from « Senator. I also state that 
the document from which the copy was made for 
telegraphing was not a Senate document as the same 
was described to mo by the honorable committee. 

H.J. RAMSDELL, 


[This written statement oranswer was handed 
to the Secretary. ] 

Mr. CARPENTER. I move the same res- 
olution precisely that has been adopted in the 
other case, changing the name. 

The VICE PRESIDENT. The Chair will 
state to the Senator from Wisconsin that he 
has a duty himself to perform before that. It 
is to swear the wilness and propound the ques- 
tions again to him in accordance with the res- 
olution adopted on the Senator’s own motion. 

The Wrrness. Ifthe President will permit 
me, I will, to save time, return the same an- 
swers again. 

The VICE PRESIDENT, (to the witness.) 
By the resolution of the Senate I am required 
to administer the oath to you. 

The VICE PRESIDENT thereupon admin- 
istered to the witness the oath that the answers 


| made tothe questions propounded by the direc- 


tion of the Senate should be “the trath, the 
whole truth, and nothing but the trath;’’ and 
said: If you desire now to waive the formal 
repetition of these quéstions and to answer-—— 
The WITNESS. return the same answers 
that I returned to the honorable committee. 
Mr. CONKLING. If { may make a sug- 
gestion to the Chair and to the witness, I think 
it had better appear, as I presume the fact is, 
that the witness heard these questions pro- 
pounded to the. other witness, and therefore 
says what he does now, having heard them. 
The VICE PRESIDENT. The Chair would 
prefer to follow exactly the order of the Sen- 
ate made yesterday, although the witness him- 
self has waived it, as the Chair supposes par- 
ties in courts of justice may waive their rights. 
The resolution of the Senate has ordered the 
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Vice President to put to the witness again the 
questions which were put to him by the com- 
mittee and which he failed to answer before 
the commitiee. The Chair observes that they 
differ somewhat from the questions put to the 
other witness. 

Mr. CONKLING. My suggestion is, if the 
Chair will pardon me, that these questions 
were read in the Senate to-day and yesterday, 
and that the witness heard them, and there- 
fore knows what they are. 

Mr. EDMUNDS. We shall save time by 
letting the Chair go ahead. 

Mr. TRUMBULL. I think the better way 
is to follow the direction of the Senate and ask 
the questions over again. The questions to 
this witness are not the same as those that were 
propounded to the other witness. 

The VICE PRESIDENT. The Chair will 
proceed to perform the duty imposed upon him 
by the resolution of the Senate, which, inacase 
of this importance and gravity, it is proper that 
he should do.. [To the witness.] The Chair 
will proceed to propound to you the questions 
which were put by the committee. The Chair 
observes in the testimony that the first declin- 
ation was as to three questions bearing on 
exactly the same point, and the Chair will 
therefore read all those questions and answers 
together: 

"Question, Who had that printed copy from which 


this manuscript was copied? 

“Answer, Ishall have to decline to answer that 
question. : 

“Question. Doyou mean that you refuse to answer ? 

“Answer. I mean that, with due respect to the 
committee, I shall have to decline to answer it. 

“Question, Do you refuse to answer it? 

“Answer. I suppose that is substantially the same 
thing.” 

The Wirxuss. I now decline to answer. 

The VICE PRESIDENT. The next ques- 
tion you declined to answer was, ‘In whose 
possession did you first see it?” 

The Witness. I decline to answer that also. 

The VICE PRESIDENT. The next ques- 
tion which you declined to answer was, ‘* Who 
was present in the oflice at that time?” 

The Witness. Imakethe same answer now 
that I did before the committee. 


The VICE PRESIDENT. This examina- 


tion seems to have been more colloquial than | 


the other. The next matter as to which you 
declined to answer is involved in three ques- 
tions and answers, which need to be taken 
together: i 

“ Question, How many persons wore in that office, 
to your knowledgo, that night between ten and one 
o’clock ? nee 

“ Answer, I do not think it would be proper for me 
to answer that question, 

4 Question. Do you mean that yourefuse to answer 


“Answer. Yes, sir, I decline. ' 

t Question. You do not decline on the ground that 
you cannot answer it, but you will not answer it; is 
that it? 

_ “Answer, I dislike to say that I will not, because 
it is not out of any disrespect to the committee; but 


I do not think I have a right to answer it.’ 

The Wityess. I will say now that it is im- 
possible for me to answer as to the number of 
persons in the office that evening. There were, 

erhaps, in the neighborhood of a hundred. 

The VICE PRESIDENT. ‘The next ques- 
tion you declined to answer was, ‘Do you 


know from whom that printed copy was | 


obtained ?”’ 
The Wirness. That I decline to answer. 
The VICE PRESIDENT. The next ques- 


tion which you declined to answer was, ‘‘ Do | 


you know what was paid for it?” 


The Witness. I also decline to answer that. | 


The VICE PRESIDENT. Without refer- 
ring to the previous question, the following 
brief question was put to you, “In whose 
possession ?"’—of course referring to the copy. 

The Wirxess, That I decline to answer. 

The VICE PRESIDENT, ‘The next ques- 
tion you declined to answer was— 

* By Mr. TRUMBULL: 

“ Question. What kind of print was it? Was it a 
folio print, or was it the ordinary Senate print, 
octave form? 

“Answer, I decline to answer that,” 


The Wirvess. Iam willing to answer that 
it was in folio form of print. 

The VICE PRESIDENT. Another ques- 
tion, put by the Senator from Illinois, was 
prefaced by a remark incorporated into the 
question, and the Chair must read the whole 
of it. 

" Question. We have the means of knowing when 
the Senate print was printed, and that would determ- 
ine, perhaps, whether it was possible that the copy 
sent by telegraph was taken from that, and I asked 
you the question as to the form of the print with a 
view to determine that matter. I understand you 
decline to answer whether the print which you saw 
was in the form that Senate documents usually are 
printed, on octavo sheets, or whether it was printed 
on different sheets. Do you decline to answer that 
question? 

Answer. Yes, sir; I do.” 

The Wirnzss. I will amend that by saying 
that it was in folio form, described to me by the 
committee as nota Senate document. 

The VICE PRESIDENT. There was also 
a question connected with the colloquial re- 
marks which the Senator from Illinois and 
the chairman both propounded before it was 
answered : 

“ Mr. TRUMBULL, (to the witness.) I Will say to you 
what I said to a previous witness, that it may relieve 
you of trouble to answer all questions so far as the 
Senate is concerned. This is an investigation as to 
whether copies of the treaty may have been obtained 
from Senators or anybody else. If it turns out that 
the copy you obtained was not the Senate copy, 
other questions might arise; but so far as the Sen- 
ate is concerned, I think you, gentlemen, will have 
to answer whatever proper questions are propounded 
to you. Theinquiry which Ihave propounded isone 
in reference to the print. You have already stated 
that the copy you saw was in print. I have asked 
you whether it was the usual form of Senate printed 
documents. 

The CHAIRMAN, (to the witness.) And that ques- 
tion you refuse to answer f 

“The Witness. At present I should decline to 
answer it.” 

The Chair understands the witness now to 
answer it. 

The Witness. That question I have an- 
swered already. ; 

The VICE PRESIDENT. After being 
recalled, the chairman explained (which the 
Chair will not read) the penalty for not answer- 
ing, and the chairman then said to you: 

t Having made this explanation, I now ask you, 
às I did before, from whom the printed copy of what 
purports to be the treaty of which you have spoken 
was obtained 4 

‘The Wrrness. That I shall decline to answer. 
K Question, Do you still refuse to answer? , 
“ Answer, Yes, Sir; 1 refuse, if you so esteem it. 
‘Decline’ is the word I used, however.” 

The Witness. I respectfully decline to 

answer that, : 
“ The VICE PRESIDENT. The Chair has 
now read all the questions which you decline 
to answer before the committee. You can 
now resume your seat. J 

{Mr. Ramsdell thereupon returned to the 
seat provided for him.] 

Mr. CARPENTER. Now I move in this 
case the resolution which has been adopted in 
the case of Mr. White. 

The VICK PRESIDENT. With the amend- 
ments? f i 

Mr. CARPENTER, The resolution just 
as it was finally adopted, with the mere change 
of name. $ 

The VICE PRESIDENT. Does any Sen- 
ator demand the reading of the resolution ? 
[Nol >? “ Nol”?] The question is on adopt- 
ing the preamble and resolutions in the case 
of Mr. Ramsdell, precisely in the same lan- 
guage as in the case of Mr. White, merely 
changing the name. 

Mr. FENTON. This is a very grave and 
important question, and I think we had better 


have a recard on it as we had in the other case. - 


I therefore ask for the yeas and nays on the 
adoption of this preamble and these resolu- 
tions. 

The yeas and nays were ordered. 

Mr. BUCKINGHAM. Before the vote is 
taken I will state that on this question also I 
am paired with the Senator from Massachu- 


‘setts, [Mr. Sumner.]. He, if present, would 


vote against the resolution, and I should vote 
for it. i 


| Mr. COOPER. On this question I am paired 
with the Senator. from Missouri, Mr. BLAIR. 
He, if here, would vote “ nay,” and I should 
vote ‘yea.’ 

Mr. STEVENSON. Iam paired with my 
colleague, Mr. Davis. He, if present, would 
have voted ‘*yea,’? and I would have voted 

nay, 

Mr. WILSON. Iam paired with the Sen- 
ator from Maine, Mr. Hamuin. He, if pres- 
ent, would have voted ‘‘yea,’’ and I should 
have voted ‘‘ nay.”’ 

. The question being taken, resulted—yeas 
23, nays 14; as follows: 


YEAS—Messrs. Ames, Boreman, Caldwell, Car- 
penter, Chandler, Clayton, Cole.Conkling, Edmunds, 
Ferry of Michigan, Flanagan, Frelinghuysen, Howe, 
Logan, Morrill of Maine, Morrill of Vermont, Pat- 
terson, Pratt, Scott, Stewart, Trumbull, West, and 
Wright—23. . 

NAYS—Messrs. Bayard, Casserly, Davis of West 
Virginia, Fenton, Hamilton of Texas, Harlan. Kelly, 
Morton, Saulsbury, Sprague, Stockton, Tipton, Vick- 
ers, and Windom—l4. 

ABSENT—Messrs. Anthony, Blair, Brownlow, 
Buckingham, Cameron, Cooper, Corbett, Cragin, 
Davis of Kentucky. Ferry of Connecticut, Gilbert, 
Hamilton of Maryland, Hamlin, Hill, Hitchcock, 
Johnston, Kellogg. Lewis, Nye, Osborn, Pomeroy, 
Pool, Ramsey, Rice, Robertson, Sawyer, Schurz, 
Sherman, Spencer, Stevenson, Sumner, Thurman, 
and Wilson—33, 


The preamble and resolutions, as adopted, 
are as follows: 


Whereas H. J. Ramsdell appearing at the bar of 
the Senate in the custody of the Sergeant-at-Arms, 
pursuant to the resolution of the Senate of the 16th 
of May instant, was required by an order of the 
Senate then made to answer the following inter- 
rogatories: i 

"First. What excuse have you for not answering 
the several interrogatorics propounded to you by 
members of the special committee of the Senate, 
before which committee you were examined as a 
witness on the 15th day of May instant? 

“Second. Are you now ready to appear before 
said committee and answer all proper questions 
which may be put to you by said committee touch- 
ing the disclosure, directly or indirectly, through 
any member of the Senate, or any officer or employé 
thereof, of what purports to be a copy of the treaty 
of Washington now pending before the Senate in 
executive session?” 

And whereas said Ramsdell was authorized by 
order of the Senate, on the 17th day of May instant, 
to answer said interrogatories this day ; and whereas 
the said Ramsdell has delivered hie answer in writ- 
ing to said interrogatories, but shows no valid ex- 
cuse for not answering the questions put to him by 
said special committee, and has not answored that 
he is ready to appear before said committee and 
answer all proper questions touching the disclosure 
mentioned in said second interrogatory ; and whereas 
the said witness was also required by order of the 
Senate then made to answer certain questions which 
had been put to him by said committee, and which 
he had refused to answer as shown by the report of 
the committee, and has refused at the bar of the Sen- 
ate to answer a portion of said questions which had 
been putto him by said committee; and whereas the 
said H. J. Ramsdell has not purged himself of the 
contempt wherewith he stands charged: Therefore, 

Be it resolved, That the said H. J. Ramsdell be 
committed to the custody of the Sergeant-at-Arms, 
to be kept by him in close custody until he shall 
signify his willingness to answer the questions pro- 
pounded to him by the Senate, and appear before 
said committee and answer such proper questions as 
may be propounded to him by said committee; and 
for the commitment and detention of the said H. J. 
Ramsdell this resolution shall be asufficient war- 


rant. 

Resolved, That whenever the officer having said 
H. J. Ramsdell in custody shall be informed by said 
Ramsdell that he is ready and willing to answer as 
aforesaid, it shall be the duty of such officer to bring 
him before said committee; and if he shall duly 
answer the questions reported to the Senate and 
which he has refused to answer, though required by , 
the Senate to answer the same, said committee shall 
cause him to be discharged from custody ; and said 
committee shall be continued during the recess fol- 
lowing the present session.and are hereby authorized 
to sit during said recess with all the powers con- 
ferred by the original resolution of the Senate under 
which said committee was appointed: Provided, 
That ifsaid committee shall fail to assemble within 
ten days after said witness shall notify the Sergeant- 
at-Arms of his willingness to answer the questions 
he has heretofore refused to answer, and such other 
proper questions as shali be propounded to him, 
then he shall be discharged. And it shall be the 
duty of the Sergeant-at-Arms forthwith, when in- 
formed of the readiness of said Ramsdell to appear 
and answer as aforesaid, to notify every member of 
the committee thereof. 


Mr. CONKLING. 
adjourn. 

The motion was agreed to; and (at six 
o’clock and thirty-five minutes p. m.) the 


I move that the Senate 


i Senate adjourned. 
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FRIDAY, May 19, 1871. 


The Senate met at ten o’clock a. m. Prayer 
by the Chaplain, Rev. J. P. Newmay, D. D. 

The Journal of yesterday's proceedings was 
read and approved, 


PUBLICATION OF TREATY OF WASHINGTON. 


Mr, HARLAN. I regret that the chairman 
of the committee appointed to investigate the 
supposed disclosure of confidential matter to 
the public is not here. Sume members of the 
Committee on Foreign Relations—— 

Mr. FENTON. I suggest to the Senator 
from Iowa that if any matter is to be brought 
before the Senate in open session relating to 
the subject before the investigating committee, 
as I understand him to refer to that, he had 
better defer it a few moments. Perhaps the 
chairman will be in presently. 

Mr. HARLAN. I desire to move an exec- 
utive session almost immediately, and will say 
what I have to say in one or two minutes. 

It was stated in the discussion yesterday and 
the day before that certain advance copies, or 
what were supposed to be copies of this treaty, 
were communicated to some of the members 
of the Senate before the treaty itself was com- 
municated to the Senate after its assemblage 
on the 10th day of this month—— 

The VICK PRESIDENT. The Chair must 
remind the Senator from Towa that no notice 
has yet been given tothe public that any treaty 
has been transmitted to the Senate, as no in- 
junction of secrecy has been removed. The 
public, therefore, are not aware by any action 
of the Senate of the fact that a treaty has been 
communicated to the Senate, or even that any 
treaty has been negotiated. 

Mr. HARLAN. Iam very much obliged to 
the Chair. If I have permitted any word to 
drop which was not properly in order I did not 
intend to do so. 

Mr. SUMNER. The resolutions adopted 
yesterday advertise to the world the existence 
of the treaty. 

The VICE PRESIDENT. No injunction 
of secrecy has been removed, the Chair will 


state. 

Mr. EDMUNDS. Nor did those resolutions 
advertise the world of any such fact. 

Mr. HARLAN. Iwas about to observe that 
it was stated in debate that copies of a certain 
paper of the State Department were commun- 
icated to a limited number of members of the 
Senate, and that the text of that paper was on 
certain sheets which were not similar to any 
Senate document, and that the Assistant Sec- 
retary of State had informed the investigating- 
committee of the exact number of those copies 
which were printed by the State Department, 
and was able to account for the disposition of 
each one of them. It was also stated in de- 
bate by members of that committee that they 
thought, if the investigation could be permit- 
ted to proceed in the line which they had 
adépted, the disclosure would be traced to 
certain members of the Senate. I suppose 
every one knows that the members of the 
Committee on Foreign Relations are to some 
extent in confidential relations with the State 
Department. If any members of the Senate 
had copies of any such paper it is probable 
the members of that committee had copies, 
and, as far as I have had an opportunity to 
converse with the members of the committee, 
they all concur with me in the opinion that it 
would be proper for this committee of invest- 
igation to call on each one of the Senators 
who are supposed to have had advance copies 
of the paper, that they may be examined before 
the committee. 

I make the suggestion here to relieve the 
members of that committee from any delicacy 
on the subject. They probably would feel 
themselves thatit was due to the character of 
the body that these members of the Senate 
should be thus examined ; and the members 
of the Committee on Foreign Relations, I am 
sure, as far eg] have conversed with them, 


would not consider it any usurpation or any 
in@elicacy on their part to call on the members 
of that committee. 

Mr. EDMUNDS, Certainly not. 

Mr. MORRILL, of Maine. I suggest to the 
Senator from Iowa that it was also commun- 
icated in debate yesterday that there were 
several copies outside of the Committee on 
Foreign Relations, and of course the same 
reasoning would apply to all Senators who 
received copies; because it was stated by 
the chairman of this committee yesterday or 
the day before, and iri open Senate, that he 
believed the investigation would reveal the 
fact that the information came from a Sen- 
ator; and it was further stated that several 
copies were distributed to Senators, not con- 
fined to members of the Committee on For- 
eign Relations. Therefore, if the proceeding 
is to come to an examination as to Senators, 
of course it should include as well those out- 
side of the Committee on Foreign Relations as 
those of it. [‘*Certainly!’? “Certainly! ”] I 
approve of the suggestion of the Senator from 
Iowa, for I think there is a painful apprehen- 
sion in the country that it may be, as my friend 
from Massachusetts near me [Mr. Witsow] 
said yesterday, that it may have happened in 
the way which has been suggested and may be 
traced in that way. 

Mr. HARLAN. I suppose this intimation 
coming froma Senator who is not upon the 
Committee on Foreign Relations would be 
received by the members of the committee of 
investigation. : 

Mr. EDMUNDS. I hope that committee 
do not need any such intimation to do their 
duty. j 
Mr. FENTON. Mr. President, I am glad 
that my friend from Iowa [Mr. Harran] has 
made the request that those Senators who were 
furnished with advance copies of the treaty of 
Washington should be examined by the investi- 
gating committee with a view to their vindica- 
tion, as it affords me an opportunity to make 
a statement, and suggest for myself, and, so far 
as I have a right, for others, that every mem- 
ber of the Senate appear before this cemmittee 
for the same purpose. 

I read from the Patriot of this city, in an 
article referring to this investigation, as fol- 
lows: 

“During the last two days Mr. CARPENTER and 
Mr. CoNKLING have been bold in declaring that if 
the Senate would insist upon its rights and exert its 
authority the committee would fasten the respons- 
ibility of the act upon a Senator. And they have 
not hesitated, in a semi-public manner almost, to 

oint to Mr. Fenvon, saying, in the language of 
athan to David, ‘Thou art the man?” 

If Messrs. Conxuinc and CARPENTER, or 
either of them, were present, I should ask 
them to state to the Senate whether, in an offi- 
cial, semi- official, or any other manner, they 
had made statements or insinuations that would 
warrant such publication. But, although they 
are out of their seats at this moment, I can- 
not allow the occasion to pass without saying 
a word. I will simply state the facts. 

I arrived here Wednesday, the 10th instant. 
I was not favored with an advance copy of 
the treaty, nor did I have or see an advance 
copy, or any other copy, except as it was read 
at the Clerk’s desk, until Thursday afternoon 
about three o’clock, when the Senate copy was 
placed in my hands, full ten hours after it ap- 
peared inthe Tribune. Therefore the thought 
by any one having opportunities for informa- 
tion, as members of the committee had, that 
Thad anything to do with or knowledge of 
the disclosures to the Tribune would have 
been entirely unwarranted by circumstances 
and most unkind. 

The insinuation, without the least shadow 
of justified suspicion, that I had anything to 
do with it would have been as cowardly as 
base. The positive charge would have been 
no less infamous than wanton and ridiculous. 
I am free to say that I should not thas char- 
acterize the matter had it not come to me from 


than 


ther sources than the Patriot that an attempt 
had been made to connect me in some way 
with this transaction. 

Mr. President, in conclusion, I beg to ask 
that every Senator have. the opportunity to 
appear before the committee and vindicate 
himself, under such forms and solemnities. as 
the committee may prescribe. 

Mr. HARLAN. I move that the Senate 
proceed to the consideration of executive busi- 
ness. 

Mr. MORTON. Before that motion is put, 
I desire to say one word. 

The VICE PRESIDENT. The motion is 
not debatable except by unanimous consent. 

Mr. MORTON. With the permission of 
the Senator from Iowa, I should like to say a 


word, . 

The VICE PRESIDENT. Does the Senator 
from Iowa yield? 

Mr. HARLAN. Fora moment. 

The VICE PRESIDENT. The motion of 
the Senator from Iowa is withdrawn. 

Mr. MORTON. I had designed to make a 
statement on this subject myself, but after the 
announcement from the Chair that this treaty 
cannot be considered legitimately before the 
public, I shall, perhaps, defer it for the pres- 
ent. But I will say now that I am informed 
that an attempt has been made to connect me 
with the publication of the treaty. - 

Mr. TRUMBULL. Will the Senator from 
Indiana allow me to say one word? 

Mr. MORTON. Certainly. 

Mr. TRUMBULL. I am a member of this 
committee. J am sorry that the chairman is 
not present. I consider it due to those Sen- 
ators who are making statements that I should 
say that I was present at the entire investiga- 
tion so far as it has proceeded before this com- 
mittee, and there was not before the commit- 
tee any testimony from any source pointing to 
or indicating that avy Senator had furnished 
this treaty to anybody. No witness intimated 
it, or said before the committee anything point- 
ing to any Senator—the Senator from Indiana, 


| the Senator from New York, orany other Sen- 


ator. Another member of the committee is 
present and can say the same. 

Mr. SUMNER. Will the Senator from Indi- 
ana pardon me if I say a word? 

Mr. MORTON. Yes, sir. 

Mr. SUMNER. I desire most completely 
to confirm, what needed no confirmation, how- 
ever, the statement of the Senator from Ilinois. 

Mr. MORTON. But I beg leave to call the 
attention of the Senators to the fact that the 
Senator from Wisconsin [Mr. Carrenrer] has 
stated two or three times, in the most pointed 
and significant manner, that objections were 
being made to this investigation, apparently 
intimating that they were made from fear, and 
that if it was allowed to go on this would cer- 
tainly be traced to a Senator. 

Mr. TRUMBULL. That may be so. I 
know nothing about it. All I mean to say is 
that there was nothing before the committee 
of that kind. 

Mr. MORTON. I have. heard from one 
Senator—I believe he is not now present—that 
he had heard that this treaty had come from 
me. As I am prepared to make a very full 
showing upon that subject, and will do so as 
soon as the condition of this question will 
allow me to do it in public, for I want to do it 
in public, I shall content myself now by say- 
ing that the intimation is an atrocious and 
cowardly falsehood, and that there is not acir- 
cumstance of which I haveany knowledge that 
could even suggest such a thing to any man, 
and that it has been made out of whole cloth. 
And I shallask theindulgence of the Senate 

The VICE PRESIDENT. The Chair must 
remind the Senator from Indiana that if he 
connects the intimation with the information of 
a Senator on this floor, as he apparently does, 
for he speaks of information obtained from a 
Senator not now in his seat, his remarks are 
not in order. 
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Mr. MORTON. I did not intimate that that 
Senator had started it. I say that a Senator 
told me; I do not intimate that he originated 
the story. : ear 

I merely desired to say this much this morn- 
ing: I hope the committee of investigation will 
call before it all those Senators who received 
advance copies of this treaty; and when. the 
question is in such a condition that I can make 
a full statement before the public I desire to 
do so; itis due to myself, and it will be but 
just to one or two others, . i 

Mr. SUMNER. Mr. President 

The YiCH PRESIDENT. Does the Sen- 
ator from Iowa yield to the Senator from 
Massachusetts ? : 

Mr. SUMNER. I merely wish to add one 
remark. $ 

Mr. HARLAN. Very well; I give way. 

Mr. SUMNER. Iwish merely to add one 
word. Iam also a member of that very com- 
mittee, and [ desire to say most explicitly that 
while { listened to everything that was said, 
whether by the witnesses or by any member 
of the committee, I heard no intimation or 
suggestion that there was any evidence any- 
where tending to show that, in point of fact, 
this publication could be traced to a Senator. 
This whole idea has arisen on this floor, so far 
as. I know. 

Mr. MORTON. TheSenatorheardthe state- 
ments made on this floor. 

Mr. SUMNER. My simple object is to tes- 
tify that there was nothing before the com- 
mittee of any kind tending to sustain any such 
allegation or suggestion. 

Mr. WILSON. Mr. President—— 

The VICE PRESIDENT. The Senator from 
Towa resumes the floor. Does he yield to the 
Senator from Massachusetts? 

Mr. HARLAN. Certainly; fora moment, 

Mr. EDMUNDS. I insist on his yielding 
the floor altogether, or else going on, because 
I want to get it myself. 

The VICE PRESIDENT. The Senator from 
Vermont objects. 

Mr. HARLAN, I cannot yield absolutely. | 

Mr. EDMUNDS. I insist on the objection 
because I want to make a speech myself. 

The VICE PRESIDENT. Does the Sen- 
ator from Iowa surrender the floor, or decline 
to surrender? ; 

Mr. ANTHONY. I suppose the Senator 
has no objection to my making a report on the 
business before us. 

Tne VICE PRESIDENT. The report can- 
not be received while the Senator from Lowa 
is upon the floor. The Senator from Vermont 
objects to his yielding to any one unless he 
surrenders the floor unconditionally, which he 
declines to do. are 

Mr. ANTHONY. If the Senator will yield 
the floor absolutely to me I will renew his 
motion as soon as l get through. I desire to 
report a resolution for the printing of a docu- 
ment relating to the business we came here to 
consider, and it ought to be done. 

The VICH PRESIDENT. Objection being 
made, the Senator from Iowa cannot yield the 
floor to the Senator from Rhode Island. If | 
he yields at all he must surrender the floor 
unconditionally, and then it will be for the 
Chair to assign the floor next to the Senator 
who first claims his attention, under the rules. 

Mr. EDMUNDS. My friend from Massa- 
chuseits {Mr. Witson] thinks I have done him 
a wrong. He wishes to make a remark, and 
I do not make any objection to my friend from 
Towa farming out the floor to anybody he 
chooses. . 

The VICEPRESIDENT. The Senator from 
Vermout withdraws the objection, and the Sen- 
ator from Iowa now yields to the Senator from 
Massachusetts, as the Chair understands. 

Mr. HARLAN, Certainly. 

Mr. WILSON, - I find in the Chronicle of 
this morning a statement to the effect that 


yesterday it was stated in the Patriot that an | 


advanced copy of this treaty, or what par- 


ported to be the treaty, was placed in my 


hands. I did not see that statement yester- 
day or I should have alluded to it during the 
debate. I wish simply to say this: that no 
advance copy was placed in my hands, and I 
never saw an advance copy in the hands of 
any other Senator. I came here on the morn- 
ing of the meeting of the Senate, as you know, 
sir, for we came on together from New York, 
and Ireceived my copy sometimein the after- 
noon of Thursday at my desk, it being handed 
to me by Mr. Bassett. I know nothing what- 
ever about the thing in any shape or form. 

The VICE PRESIDENT. If there is no 
objection the Senator from Iowa yields to the 
Senator from Rhode Island, who desires to 
make a report. 


CLAIMS OF FOREIGN SUBJECTS, 


Mr. ANTHONY. The Committee on Print- 
ing, to whom was referred the message of the 
President of the United States, communicating, 
in compliance with the resolution of the Sen- 
ate of the 10th instant, a copy of reports made 
by Hon. William Whiting on claims made by 
the subjects of foreign nations for damages in 
consequence of the war against the rebellious 
States, have instructed me to report back the 
same and recommend that it be printed. 

The VICE PRESIDENT. The Senator 
from Rhode Island, from the Committee on 
Printing, reports favorably on the printing of 
thirty or forty pages of Mr. Whiting’s book, 
heretofore brought to the attention of the 
Senate. 

The repott was agreed to. 


PUBLICATION OF REATY OF WASHINGTON. 


Mr. EDMUNDS. I wish to say on this 
important subject that what we have seen this 
morning illustrates the propriety, when we are 
undertaking to find out the truth, of having 
witnesses sworn and examined in the ordinary 
way and having them tell the truth, instead of 
concealing it. If the witnesses who are now | 
in custody will tell the truth, as the law requires 
them to do, then we shall know where the treaty 
came from, and Senators will either beexoner- 
ated or not exonerated as the trath may turn 
out. I certainly trust and hopethat we all shall 
be. I hope to be, myself, and I hope all my 
fellows will. _Butwe shall never know the truth 
until somebody is obliged to tell the truth in 
order that we may find out. I think nothing 
illustrates more entirely the propriety of finding 
out the truth in the usual way and manner from 
people who may be obliged to tell it, than the 
very difficulty we are having this morning, sus- 
picion pointing to this man or that man, unjust, 
no doubt, in all cases ; but suspicion pointing to 
everybody, and the Senate is absolutely blocked 
in finding out whether that suspicion is just or 
unjust by the only natural and proper source 
in which it can be found. That is all I wish 
to say. 

Mr. MORTON. Oneword. Suspicion has 
pointed to Senators, perhaps, from the state- 
ments that have been made on this floor. I, 
for one, was not to be driven from doing what 
I thought was right because intimations had 
been made that this publication would be 
traced to a Senator. 

Mr. EDMUNDS. I do not intend to dis- 
pute that at all. Ihope my friend will not 
think that I wish to drive him or any other 
Senator from what he thinks to be right. That 
isa matter of judgment. I only wish to add 
in connection with what he has said on the 
floor, that I think it right to say that I have 
heard these suspicions ina good many quarters 
outside of this Chamber, and fora good many 
days, referring to Senators, referring to more 
than one Senator; and of course, as I believe 
these suspicions must be entirely unfounded, 
and, if we could get at the truth, would be 
demonstrated to be, I should be very far from 


naming any person to whom suspicion referred, 
even if it might be myself; very far. 
Mr. HOWE, Mr. President-— | 


The VICE PRESIDENT. Does the Sena- 
tor from Iowa yield to the Senator from Wis- 
consin ? 

Mr. HARLAN. I do not wish to decline, 
and yet I shall have to stop somewhere, 1 am 
inclined to think, and I had better stop with 
one of my very best friends in the Senate. 

Mr. HOWE. Oh! Lam not a friend of his, 
[Laughter.] That is an entire mistake. 

Mr. HARLAN. If the Senator puts it on 
that ground I will yield for a moment or 


two. 

The VICE PRESIDENT. If the Senator 
from Iowa declines to yield further, the Chair 
will award the floor to him and not recognize 
any other Senator after the Senator from Wis- 
consin shall have concluded. 

Mr. HARLAN. I will not yield further. 

The VICE PRESIDENT. The Senator from 
Towa now yields to the Senator from Wiscon- 
sin. 

Mr. HOWE. This is the first favor that I 
have gained here on the ground of my ill-will 
toward any member of the Senate, and I, want 
to avail myself of this opportunity to say that 
I have voted as steadily in aid of this investi- 
gation, I believe, as any member of the Senate, 
but I never heard a lisp from anybody which 
led me to suppose, or from whizh I suspected 
either, that the Senator from Vermont, [Mr. 
Epmunps,} the Senator from Massachusetts, 
[Mr. Wizson,] the Senator from New York, 
[ Mr. Fewron, ] or any other individual Senator, 
was, in the view of anybody, connected with 
this investigation, and I never had them in 
mind. 

1 should have said, however, that my friend 
from New York [Mr. Fenton] told me yester- 
day, and he is the only one I ever heard men- 
tion the fact, that he had heard it said that this 
investigation was aimed at him. Bat for that 
communication which he made to me I never 
should have known or suspected that any par- 
ticular individual was aimed at. I had no par- 
ticular individual in view; and I did not care 
whether this communication was made public 
through the instrumentality of a Senator or the 
instrumentality of somebody else connected 
with the public service; it was a breach of con- 
fidence in cither case. 

Mr. HARLAN. I now renew my motion. 


The VICE PRESIDENT. The Senator from 
Iowa moves that the Senate proceed to the 
consideration of executive business. 

The motion was agreed to. 


WITHDRAWAL OF PAPERS. 


Mr. WINDOM. Pending the closing of the 
doors, I ask that the following order be male: 

Ordered, That George H. Wells have leave to with- 
draw from the files ofthe Senate his petition and 
papers, 

Mr. EDMUNDS. Has there been any ad- 
verse report in the case? , 

Mr. WINDOM. I cannot answer that ques- 
tion. Ido not know. 

Mr. EDMUNDS. I wish the order might 
be suspended until we see, although perhaps 
the rules do not prevent the papers being with- 
drawn if there is an adverse report; but I 
think if there is an adverse report copies 
ought to be taken before the papers are with- 
drawn, The-order may be adopted and my 
friend can look into it. 

Mr. WINDOM,. TI will examine into that 
fact. i 

The VICE PRESIDENT. The Chair under- 
stands the Senator from Minnesota to acceptthe 
suggestion that if there is an adverse report 
copies may be made, and if there is no objec- 
tion the order will þe made in that form. 

EXECUTIVE SESSION, 

The Senate proceeded to the consideration 
of executive business ; and after six hours and 
a half spent in executive session, the doors 
were reopened, and (at five o'clock and three 
minutes p. m.) the Senate adjourned until half 
past ten o'clock to-morrow morning, ` 


1871. 
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SATURDAY, May 20, 1871. 
The Senate met at half past ten o'clock 


a. m. Prayer by the Chaplain, Rev. J. P. | 


Newman, D. D. 

The Journal of yesterday's proceedings was 
read and approved. 

Hon. Joux F. Lewis, of Virginia, appeared 
in his seat to-day. 

PUBLICATION OF TREATY OF WASHINGTON. 


The VICE PRESIDENT. The Chair desires 
to qualify a remark made incidentally yester- 
day while the Senator from Iowa [Mr. Hannan] 
was speaking in regard to a treaty pending in 
executive session. The Chair stated, dud stated 
correctly at that time, that the Senate had not 
by any direct vote removed the injunction of 
secrecy from the fact that there was a treaty 
pending before the Senate. The Chair desires 
now to qualifythatremark. His attention was 
drawn by the Senator from Hlinois [Mr. TRUM- 
BULL] afterward to the fact that on Monday 
afternoon a resolution was agreed to in. execu- 
tive session of the Senate, resolving as follows: 

“That a select committee of five Senators be 
appointed by the Chair, who shall investigate how, 
and by whom, the treaty known as the treaty of 
Washington and other recent proceedings of the 
Senate in executive session were made public.” 

And this resolution, at a suggestion which 
the Senate will remember, in executive ses- 
sion—~the Chair need not state the reason— 
with a subsequent resolution authorizing the 
arrest of witnesses, was ordered to be made 
public and the injunction of secrecy removed 
from both. The Senate therefore, indirectly, 
though not directly, removed the injunction of 
secrecy on Monday afternoon from the fact 
that a treaty was pending before them in 
executive session, as they had made it the 
foundation of certain proceedings. The Chair 
desires, therefore, to qualify the remark he 
made yesterday. 

Mr. HARLAN. If I may be allowed a 
word, I will say that Lam sure the Chair would 
not make a statement which he did not believe 
to be exactly in accordance with the facts, and 
I supposed him to be right yesterday in what 
he then said, 

The VICE PRESIDENT. The Senate have 
not directly, but the Chair thinks they have 
indirectly removed the injunction of secrecy. 

Mr. MORTON. In view of that statement, 
I will now say to the Senate what I intended 
to say yesterday morning if it had not been for 
the remark of the President of the Senate. 

Mr. COLE. Does not that depend upon the 
intention of the Senate, rather than upon the 
technical publication of it? I do not think 
that there was any intention upon the part of 


the Senate that this construction should be 


given to their action. 

The VICK PRESIDENT. The treaty has 
not been disclosed, butthe Senate have resolved 
and published tothe world that there is a treaty 
of Washington pending before the Senate, and 
upon certain circumstances growing out of that, 
not the treaty itself has been made public, but 
the fact that a treaty is pending in executive 
session has indirectly been made public by this 
resolution. 

Mr. MORTON. Ican make a statement, 
perhaps, that will relieve all Senators who 
received advance copies of this treaty from 
any possible imputation that might rest upon 
them. 

The copy of the treaty published in the 
Tribune was published from the final proof 
issued by the State Department. In other 
words, it was published from a proof issued 
after the last changes in the treaty had been 
made. The last changes that were made in 
the treaty were made on the 4th day of this 
month, The advance copy that was sent to 
me was sent to Indianapolis on the Ist day of 
this month. Lask that a letter be read, which 
I send to the desk, from Judge Williams, one 
of the high commissioners, who understands 
all about the treaty. - 


The Chief Clerk read as follows: 


Wasuixeton, May 19, 1871. 


Dear Siz: Referring to our conversation last 
night, L have to say: that on or about the Ist day of 


May a printed slip containing insubstance the treaty 
was sent to you at Indianapolis. 

Some changes were made ‘in phraseology at the 
conference of the commissionors on the 4th instant. 
All the words in the twenty-second article preceding 
the words ‘itis further agreed,” in the sixth line, 
were inserted at that conference, and were not in the 
copy sent to you. Considering that there was a 
diversity of opinion as to when the late rebellion in 
this country commenced and endéd, and preferring 
to reserve the decision of that question exclusively 
for our own courts, the words * during the rebel- 
lion ” were stricken out of the twelfth section, and 
the words “during the period between the loth of 
April, 1861, and the 9th of April, 1865, inclusive,’ 
inserted in their stead. 

This change was also made after the copy was sent 
to_you in Indiana. 

Yours, very truly, 7 

GEORGE H. WILLIAMS. 


Hon. 0. P. Morton, Senate, Washington, D. C. 


Mr. MORTON. I will read from the twelfth 
section, as published in the Tribune, the words 
which were inserted on the 4th instant, at the 
last meeting of the commission before the treaty 
was signed. These words are contained in the 
Tribune copy, showing that it was published 
from the last proof: ‘during the period from 
the 15th of April, 1861, to the 9th of April, 
1865, inclusive.’ These words were not in 
the first copy that was issued. In that the 
words were, ‘‘during the rebellion.’? Then, 
in the twenty-second section, the following 
words were inserted on the 4th instant: 

“ Inasmuch as it is asserted by the Government of 
her Britannic Majesty that the privileges accorded 


to the citizens of the United States under article 
eighteen of this treaty are of greater value than 
those accorded by articles nineteen and twenty- 
one of this treaty to the subjects of her Britannic 
Majesty, and this assertion is not admitted by the 
Government of the United States.”’ 

These words are in the final copy that was 
issued from the State Department, and were 
not in the first proof that wasissued on the 1st 
of the month. I have here [exhibiting it] a 
printed copy of the New York Tribune of the 
11th instant, from which I bave read. 

Mr. PATTERSON. I ask the Senator if the 
treaty as it was published in the Tribune is the 
same as the final copy of the treaty before the 
Senate? 

Mr. MORTON. Yes, sir; the same. 

Mr. PATTERSON. I understood one Sen- 
ator to make a statement which would conflict 
with that. 

Mr. MORTON. The fortieth article was left 
out of the Tribune by mistake, perhaps ; it was 
omitted in some way; and then the word 
“genericallv’’? is not used, but the word 
“generally is employed by mistake. But 
the words I have read from the Tribune were 
put into the treaty on the 4th instant, and 
were not in the first copy that was jgsued, as 
stated by Judge Williams, showing that the 
Tribune copy was printed from the final proof 
that wastaken. I received a copy of the final 
proof on the Monday before the Senate met, 
and the Secretary of the Senate can state what 
became of my copy. . 

The VICE PRESIDENT. The Secretary 
desires the Chair to say, in response to the 
question of the Senator from Indiana, that 
on Wednesday, May 10, in executive session, 
after the treaty was communicated and read, 
he went to the Senator from Indianaand asked 
him if he had a printed copy of the treaty, as 
the President or Secretary of State had not 
sent a copy of the treaty for the Printer, and 
he did not wish the original, which was signed 
and sealed by the commissioners in their own 
handwriting, to go to the Printing Office, to be 
mutilated, as it necessarily would be when cut | 
up-and delivered among the printers to be set, | 
and he desired to preserve the original for the || 
files of the Senate. ‘Lhe Secretary states that 
the Senator from Indiana gave him his copy, 
and he sent that copy by one of the sworn 
clerks to the Printing Office, from which the 
document printed for the Senate was printed. ii 


—= 


Mr. MORTON. That is the fact, that the 
only final proof which I had received from the 
State Department, and which contain the words 
Tread from the Tribune, I gave to the Secretary 
of the Senate, and the printing forthe Senate 
was done from that copy; so thatfrom Wednes- 
day at two o’clock until Thursday, when the 
printed copy came in from the Printing Office in 
octavo form, I had no copy of the treaty. at all. 

Mr. HARLAN. Mr. President. 

Mr. SUMNER. (I hope the Senator will 
pardon me; I wish to say a word. 

Mr. HARLAN. Iwill give way for a 
moment, but I rose to move an executive 
session. 

Mr. SUMNER. I hope the Senator will 
excuse me fora moment. I received a copy 
of the State Department edition of the treaty 
about fifteen minutes after twelve o'clock on 
Monday. : 

Mr. MORTON. ‘That was the final proof. 

Mr. SUMNER. The final proof. I received 
the copy of the treaty immediately after its 
signature. Ihave that copynow; I had it on 
my desk yesterday. I have to-day left it at 
home among my private papers. lt has been 
in my custody all the time, and I know that no 
copy has been taken from it.” 

And now, if the Senator from Towa will 
excuse me, I desire just one minute of the 
Seuate, with the indulgence of the Chair, to 
correct, what I think Senators will say I am 
justified in doing, a statement in the paper of 
this morning, which is, with a good deal of 
formality, under the congressional head: 

“The Senate was in executive session about six 
hours. ‘The Senators were unusually reticent last 
night, consequently but little was ascertained as to 
the proceedings. It is known, however, that Mr. 
BUNNER” =- 

Observe, ‘‘it is known’ — 

“occupied a large part of the session in discussing 


the merits and demerits of the treaty.” 


Then it goes on undertaking to say what Mr. 
Sumygr said. Now, I cannot say whether 
I spoke or not, or what I said; but I can say 
and do say that the statement made here with 
reference to anything that I may have said is 
entirely erroneous. I never did make such a 
speech as they put into my month. 

Mr. CONKLING. What is the paper? 

Mr. SUMNER. Itis the Chronicle. 

Mr. MORTON. Mr. President 

‘The VICE PRESIDENT. The Senator from 
Towa [Mr. Hartay] is entitled to the floor. 

Mr. HARLAN. I supposed the Senator 
from Indiana had yielded the floor. 

Mr. MORTON. I want to state one other 
fact, though it is not very important. I wish 
to state that the copy of the treaty which I 
received was sent to me on the Ist of the month 
at Indianapolis, That copy, on Wednesday, 
before I came to the Senate, and after having 
received a perfect copy, was put into the fire. 
I had no use for it, and did not care to have 
it about, I ask the Secretary to read this letter 
which I send to the desk. 

The Chief Clerk read as follows: 

I was in Senator Morton’s room atthe National 
hotel in this city on Wednesday, the 10th instant, 
about eleven a. m, g On 

The Senator was sitting at his writing-table about 
fifteen fect from the fire, and soon after I entered 
he took from a large envelope two documents, and 
handing me one of them requested me to put it in 
the fire, $ burned itin his presence. I recognized 
the document I burned from its external appearance, 
having seen it in his hands on several occasions 


during the previous week, and having been told by 
him that it was the first proof copy of the treaty of 
Washington which had been sent to him at Indian- 
apolis, Indiana, but failing to reach there before he 
had started for Washington, had been forwarded to 
him there. 3 , 
The document burned was covered with marginal 
notes, which I bad seen him write on several differ- 
ent occasions, où what he had told me was a proof 
copy of the treaty of Washington, It was printed 
on folio paper, with a single column down the cen- 


l| ter. After the document bad been burned he 


remarked that he had received a new and complete 
proof of the treaty from the State Department, and 
wanted the other copy destroyed. Idid not see the 
contents of tho treaty at any time. 

CHARLES § TAFT. 


THE CONGRESSIONAL GLOBE. 


May 23, 


Mr. HARLAN. I move that the Senate 
proceed to the consideration of executive 


business. 

Mr. MORRILL, of Vermont. Will the 
Senator yield to me for a moment ? 

Mr. HARLAN. Certainly. 

Mr. MORRILL, of Vermont. Itis thought 
desirable that I should state, what is true, that 
in the remarks I made generally I. had no 
Senator in my mind. I stated that I thought 
in the end the investigation would be found to 
implicate some Senator in at least carelessness 
or something of that sort. I suppose that every 
one has a theory on that subject, and I had 
mine, which was that the treaty could not have 
possibly got out unless it was obtained, perhaps, 
from the copy of some Senator. I thought it 
most likely that the agent of the press—not the 
correspondent, but the person who supplied 
the correspondent—had obtained it from the 
room of a Senator in his absence clandes- 
tinely. Iam inclined to’ think so still. I do 
not intend, and I did not intend then, to have it 
supposed that I had my suspicions fixed upon 
any Senator. 

EXECUTIVE SESSION. 


Mr. HARLAN. I move that the Senate 
proceed to the consideration of executive 
business. 

The motion was agreed to; and after four 
hours and forty-five minutes spent in execu- 
tive session the doors were reopened, and (at 
three o'clock and thirty. minutes p. m.) the 
Senate adjourned until eleven o'clock a, m., 
Monday. 


Mowpvay, May 22, 1871. 

The Senate met at eleven o'clock a. m, 
Prayer by Rev. Samugt A. Wizson, of Wash- 
ington. 

The Journal of the proceedings of Saturday 
last was read and approved. 

PERSONAL EXPLANATION. 


Mr. SUMNER. Mr. President, I think it 
my duty to throw myself on the indulgence of 
the Senate and cali attention to what purports 
to be a report of a speech made by me, so 
said, in executive session on Friday last. 

The VICE PRESIDENT. The Senator from 
Massachusetts desires to call the attention of 
the Senate to some report with regard to bhim- 
self. ‘The Chair hears no objection. 

Mr. SUMNER. It is in the New York 
Herald of Saturday, entitled ‘Sumner on the 
treaty; speech of the Massachusetts Senator 
in executive session.’? I wish to remark of 
that, that it is, from begiuning to end, a pure 
invention-——— 

Mr. TRUMBULL. I hope the Senator will 
state further that all these reports for several 
days are mere inventions. 

Mr. SUMNER. Idosaythesame. I speak, 
of course, technically with regard to myself 
when I say that every report I have seen of 
what was called a speech by me was a pure 
invention; and I hope that wherever the report 
has gone my contradiction may go. There is 
an old saying, first uttered by Fisher Ames, 
that a lie will travel from Maine to Georgia 
while truth is putting on its boots. I fear that 
that saying may be verified now, but I hope 
truth will begin to puton its boots pretty soon. 

Mr. WILSON. Mr. President 

Mr. SUMNER, (who had not resumed his 
neat.) .And now, while Iam up, Iwill send an 
order to the Chair, 

Mr. WILSON, Mr. President—— 

Mr. EDMUNDS. I want to make a per- 
sonal explanation. 

The VICE PRESIDENT. The Chair rec- 
ognized the Senator from Massachusetts near- 
est the Chair, [Mr. WiLsox,] supposing that 
ihe Senator from Massachusetts farthest from 
the Chair (Mr. Sumner] had closed. 

Mr. SUMNER. I only want an order read. 

Mr. EDMUNDS. Before that is done I 
vish to make a personal explanation. 


H only follow the precedent in two cases. 


Mr. WILSON. I wish to offera resolution. 

The VICE PRESIDENT. The two Senators 
from Massachusetts have risen with papers to 
present. The Chair, supposing that the Sen- 
ator farthest from the Chair [ Mr. Sumner] 
had yielded the floor, recognized the Senator 
nearest him, [Mr. Witson.] Does the other 
Senator from Massachusetts yield to his col- 
league? . 

Mr. SUMNER. Certainly I do. 


RELEASE OF RECUSANT WITNESSES. 


Mr. WILSON. I merely wish to offer a res- 
olution to have it laid on the table now, to be 
called up at someother time. I send the res- 
olution to the Chair, 

The resolution was read, as follows: 


Resolved, That the Sergeant-at-Arms of the Sen- 
ate be, and he is hereby, directed to discharge Z. L. 
White and H. J. Ramsdell, now held in custody by 
him by an order of the Senate, immediately. upon 
the final adjournment of the special session of the 

enate, 


Mr. EDMUNDS. Let that go over until 
to-morrow. 

The VICE PRESIDENT. The Senator from 
Vermont desires to make a personal explan- 
ation, as the Chair understands. 


PERSONAL EXPLANATION. 
Mr. EDMUNDS. I did not think it neces- 


sary, Mr. President, to rise in the morning and 
contradict reports made in the newspapers 
about my conduct in executive session or else- 
where; but as I see my honorable friend from 
Massachusetts [Mr. Sumner] has thought it 
proper to do so, in imitation of his example I 
wish to say that I saw in the papers of a few 
days ago a statement of a speech of mine show- 
ing great hostility to the press, said to have 
been made in executive session, and to say 
further that I have made no speech upon the 
subject at all, either in executive session or 
elsewhere; and I do not think I reveal any 
executive secrets when J say, in addition, that 
the subject was not alluded to in-executive 
session, on the occasion referred to, by any 
person whatever, 


DISCHARGE OF WHITES AND RAMSDELL. 


Mr. SUMNER. Now I ask to have the 
order read which I have sent to the Chair. 

The Chief Clerk read as follows: 

Ordered, That Z. L. White and H. J. Ramsdell, 


witnesses now in close custody of the Sergeant-at- 
Arms, be discharged from such custody forthwith. 


Mr. EDMUNDS. Let that lie over. 
The VICE PRESIDENT. The resolution 
will lie over. 
PAY OF COMMITTEE CLERKS. 


Mr. POMEROY. I offer the following res- 
olution, and ask for its present considera- 
tion: 

Resolveg, That the Secretary of the Senate be, and 
he is hereby, authorized and directed to pay the 
clerks of the several standing committees of the 
Senate their usual per diem compensation from the 
Ist to the 31st of May inclusive. 


The VICE PRESIDENT. Is there objec- 
tion to the present consideration of the reso- 
lution? 

Mr. SHERMAN. That had better go to 
the Committee on Contingent Expenses. 

Mr. POMEROY. The'Senator from Ver- 
mont [Mr. Kpmunps] says the resolution is 
not necessary. IJ supposed it was necessary. 

Mr. EDMUNDS. Itis not necessary, I am 
very sure, except so far as it may go beyond 
the session. I do not know how long the ses- 
sion will last. 

Mr. FRELINGHUYSEN. 
last session there was a resolution carrying 
the pay beyond the session. 

Mr. POMEROY. This resolution carries it 
to the end of this month. 

Mr. FENTON. I do not know what the 
committee could do about this matter. My 
attention was called to it a few moments ago. 
I understand there is a precedent for a reso- 
lution of this kind; but the committee conld 


I think at the, 


The i 


Senate may settle the matter in this way, if it 
so orders. 

Mr. POMEROY. I think this resolution 
would settle any question there was about it. 

The VICK PRESIDENT. Does the Sen- 
ator from Ohio insist on the reference? 

Mr. SHERMAN. I do not care anything 
about it; butifthe resolution gives these em- 
ployés more than they are entitled to by law, 
it ought to go to the committee. i 

Mr. EDMUNDS. It gives more than the 
law does, by the difference between the time 
we adjourn and the end of the month. 

Mr. SHERMAN. I would notstand on that. 

The VICE PRESIDENT. If there be no 
objection the Chair will put the question on 
the resolution. 

The resolution was agreed to. 


MILEAGE TO SENATORS, 
Mr. TRUMBULL. Idesire, if the personal 


explanations are over and it be in order, to 
make a report. 

The VICE PRESIDENT. That is in order. 

Mr. TRUMBULL. The Committee on the 
Judiciary, who were by a resolution of the 
Senate directed to inquire whether members 
of the Senate are entitled to mileage at the 
present special session, have instructed me to 
make a report. Iwill state that the conclu- 
sion of the report, or the opinion to which the 
committee has come, is that the members of 
the Senate are not entitled to mileage at the 
present special session. 

The report was ordered to lie on the table, 
and be printed. 


EXECUTIVE SESSION, 


Mr. CAMERON. I move that the Senate 
now proceed to the consideration of executive 
business. 

The motion was agreed to; and after five 
hours and a half spent in executive session, 
the doors were reopened, and (at four o’clock 
and forty minutes p. m.) the Senate adjourned 
till half past ten o’clock a. m., to-morrow. 


Turspay, May 23, 1871. 
The Senate met athalf past ten o'clock a. m. 
ELECTION OF PRESIDENT PRO TEMPORE. 


The Cuter Crerx, (Mr. W. J. MeDonap.) 
The Senate will come to order. The Vice 
President has addressed to the Secretary of 
the Senate the following letter, which he 
requests may be laid before the Senate : 

Vice PRESIDENT’S CHAMBER, 
WASHINGTON, May 23, 1871. 

Sir: Please state to the Senate that I do not 
expect to occupy the chair during the remainder 
of this session. 


Yours, respectfully, 
SCHUYLER COLFAX. 


Recretary Senate United States, 

Mr. SUMNER. Mr. Secretary, I send to 
the desk a resolution which I ask to have acted 
on at once. 

The Cuter CLERK. The Senator from Mas- 
sachusetts offers the following resolution, and 
requests its present consideration: 

Ziesolved, That in the absence of the Vice Presi- 
dent Ifon. Henry B. Anruony be, and he is hereby, 
chosen President of the Senate pro tempore, 

If there be no objection the resolution is 
before the Senate. Senators, as many as agree 
to the resolution will say “ay,” those opposed 
to it will say ‘no.’ [Putting the question. ] 
The ayes have it; the resolution is unanimously 
adopted, and Mr. AnrHowy will be pleased to 
take the chair. 

Mr. Antony took the chair as President 
pro tempore. 

Mr. SUMNER. Mr. President, in order to 
complete the organization of the Senate, with 
the permission of the Chair, I offer another 
resolution: 

Ordered, That the Secretary wait. upon the Pres- 


ident of the United States and inform him that in 
the absence of the Vice President the Senate has 
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chosen Hon. Henry B. AnrHoyy, a Senator from the 
State of Rhode Island, President of the Senate pro 
tempore. 


The resolution was agreed to. 


The PRESIDENT pro tempore. The Sec- 
retary will read the Journal of yesterday’s pro- 
ceedings. 

The Journal of yesterday’s proceedings was 
read and approved. 


EXECUTIVE BUSINESS. 


Mr. CAMERON. I move that the Senate 
now proceed to the consideration of executive 
business, 

Mr. SUMNER. Mr. President, before that, 
it seems to me the Senate had better take up 
the resolution discharging the two witnesses 
from the close custody in which they are now 
held. I think the Senator from Pennsylva- 
nia will hardly be willing to take the respons- 
ibility of detaining those persons in close cus- 
tody 

Mr. EDMUNDS. Irise to a question of 
order. I believe a motion to proceed to the 
consideration of executive business is not 
debatable. 

The PRESIDENT pro tempore. Itis not. 

Mr. EDMUNDS. ‘The other subject is one 
that will lead to considerable debate. 

Mr. SUMNER. Not much, I think. 

Mr. EDMUNDS. I think we ought to go 
into executive session. 

The PRESIDENT pro tempore. The ques- 
tion is on the motion of the Senator from 
Pennsylvania, that the Senate proceed to the 
consideration of executive business. 

The motion was agreed to; and ‘after six 
hours and five minutes spent in executive ses- 
sion the doors were reopened. 


REPORT ON YELLOWSTONE EXPEDITION. 


Mr. TRUMBULL submitted the following 
resolution; which was referred to the Com- 
mittee on Printing: 

Lesolved, That there be printed for the use of the 
Senate two thousand extra copies of Executive 
Document No. 51, being the report of Lieutenant 
Dorpe upon the so-called Yellowstone expedition 
o Bi 


COMMITTEE CLERKS. 
Mr. POMEROY submitted the following 


resolution ; which was considered by unanimous 
consent, and agreed to: 

Resolved, That the clerk to the select Committee on 
Disabilities and the clerk to the sclect Committee 
onthe Levees of the Mississippi be, and they are 
hereby, allowed the same pay as is allowed by the 
resolution of the Senate of the 22d of May to the 
clerks of the standing committees of the Senate. 


PAPERS WITHDRAWN. 


On motion of Mr. POOL, it was 
Ordered, That Eliza Ann Lumsden be allowed to 
withdraw the papers in her case from the files of the 
Senate, 
FINAL ADJOURNMENT, 
` Mr. EDMUNDS submitted the following 
resolution for consideration : 


Resolved, That the Presiding Officer of the Senate 
adjourn the Senate without day to-morrow at four 
o'clock p. m. 


PAGES OF TIIE SENATE. 


Mr. RAMSEY submitted the following res- 
olution for consideration : 


Resolved, That the pages of the Senate receive 
their per diem compensation from the lst of May 
until the lst of June next. 


DURATION OF EACH SESSION, 


Mr. POMEROY submitted a tabular state- 
ment prepared by George S. Wagner, of the 
Secretary’ soffice, showing the commencement, 
termination, and duration of each session of 
Congress and of each special session of the 
Senate from the beginning of the Government 
to the present time; which was ordered to be 
printed. 

HOUR OF MEETING. 

Mr. MORTON moved that when the Senate 
adjourn, it be to meet at eleven o'clock to- 
morrow. 


Mr. EDMUNDS moved to amend the motion 
by substituting “ten” for “eleven.” 

The amendment was agreed to; and the 
motion, as amended, was agreed to. 

On motion of Mr. SHERMAN, (at four 
o'clock and forty-five minutes p. m.,) the 
Senate adjourned. 


Wenpyespay, May 24, 1871. 


The Senate met at ten o’clocka.m. Prayer 
by Rev. SAMUEL A. Witsox, of Washington. 

The Journal of yesterday’s proceedings was 
read and approved. 

Mr. CAMERON. I move that the Senate 
proceed to the consideration of executive 
business. 

Mr. WILSON. Will the Senator allow me 
to give a notice before he does that? 

Mr. CAMERON. I will give way for that. 

Mr. WILSON. I give notice that imme- 
diately after action upon the treaty I shall 
move to take up the resolution E introduced 
to discharge Mr. White and Mr. Ramsdell 
from custody. 

PAPERS WITHDRAWN. 


Mr. AMES. Before the doors are closed 
I wish to have an order made for the witb- 
drawal ofpapers. Imove that leave be granted 
to withdraw the papersin the case of P. Slaugh- 
ter, now before the Committee on Claims. The 
papers have not been acted on. 

‘The motion was agreed to. 

Mr.CRAGIN. Imovethat leave be granted 
to withdraw from the files the papers in the 
case of Jacob I. Cragin, as he wishes them for 
the purpose of presenting them to the south- 
ern claims commission. There has been no 
adverse report. 

The motion was agreed to. 

PETITIONS AND MEMORIALS. 


The PRESIDENT pro tempore. The Chair 
will take this occasion to present a memorial 
which he has received and been requested to 
present. It is the memorial of Flanagan, 
Bradley, Clark & Co., Courtlandt Palmer, 


|| and others, representing that they are just 


claimants for over a quarter of a million 
dollars against the Government of Venezuela, 
which claims they presented to the mixed 
commission, but which were left undetermined 
by the commission, as the memorialists allege, 
on account of a corrupt agreement made in the 
interest of some, if not all the commissioners. 
The memorial sets forth these facts at length, 
and concludes as follows: 


“As your memorialists cannot compel persons 
knowing the facts to give written statements in re- 
gard thereto, orin any way compel the giving of 
evidence relating to said matters, we would most 
respectfully ask that it may please your honorable 
body, at such time as may seem pruper, to give to 
some one of your committees the power totsend for 
persons and papers and make examination into the 
matters connected with the proceedings and delin- 
quencies of said mixed commission and make report 
thereupon; and,in the mean time, that such proper 
action may be taken as may cause the said money to 
remain undistributed to the holders of said certifi- 
cates payable to bearer, until such time as your 
said committee may make report thereupon.” 


This memorial, if there be no objection, 
will be referred to the Committee on Foreign 
Relations. It is so referred. 

EXECUTIVE SESSION. 

Mr. CAMERON. I hope now the Senate 
will proceed to the consideration of executive 
business. I renew that motion. 

The motion was agreed to; and after twelve 
hours and forty-eight minutes spent in execu- 


tive session the doors were reopened, and the | 


Senate adjourned until to-morrow at eleven 
o'clock. 


Tuurspay, May 25, 1871. 

The Senate met at eleven o'clock a. m. 
Prayer by Rev. Samunn A. Witson, of Wash- 
ington. 

Mr. SPENCER. I move that the Senate 
proceed to the consideration of executive 
business. 
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believes there is aquorum present. 


i 


The PRESIDENT pro tempore. The Jour- 
nal has not been read. 

Mr. SPENCER. I move to dispense with 
the reading of the Journal. 

The PRESIDENT pro tempore. The Sen- 
ator from Alabama asks unanimous consent 
to dispense with the reading of the Journal. 

Mr. SUMNER. I object. 

Mr. FENTON. It had better be read. 

The Journal of yesterday’s proceedings was 
read and approved. 


PERSONAL EXPLANATION, 


Mr. CAMERON. I move that the Senate 
proceed to the consideration of executive 
business. : 

Mr. SUMNER. I hope not for one moment. 

Mr. CAMERON. I hope the Senate will go 
into executive session. 

Mr SUMNER. Mr. President, I have one 
wor 

Mr. CAMERON. Ithink there can be no 
debate on tbis motion. . 

Mr. SUMNER. I have one word of per- 
sonal explanation. 

The PRESIDENT pro tempore. Does the 
Senator from Pennsylvania give way to the 
Senator from Massachusetts ? 

Mr. CAMERON. No, sir. 

Mr. SUMNER. For one word of personal 
explanation? 

Mr. CAMERON. I cannot give way now. 

Mr. SUMNER. I must do it now or never. 
It is to correct an error in the press. 

Mr. CAMERON. I will yield to that, if it 
is not to interfere with my motion. 

i Mr, SUMNER. I want one minute; that 
is all, 

Mr. CAMERON. I give way for that. 

The PRESIDENT pro tempore. The motion 
of the Senator from Pennsylvania will be con- 
sidered ag pending. 

Mr. SUMNER. I have to say that I have 
seen in the Chronicle, a newspaper printed in 
Washington, a statement of what purported to 
be a speech of mine in executive session yes- 
terday. I am astonished that a paper con- 
ducted by a gentleman who officially has a seat 
in the executive sessions of the Senate should 
attribute to a Senator what he never said. 1 
have now to state that what is attributed to 
me is entirely a fabrication. I made no such 
speech. 

Mr. WILSON. Mr. President 

The PRESIDENT pro tempore. The Sen- 
ator from Pennsylvania has moved that the 
Senate proceed to the consideration of execu- 
tive business. 

Mr. RAMSEY. Will not the Senator allow 
the resolution in regard to the pages to be 


passed ? 

Mr. WILSON. Will the Senator give way 
for a moment? I want to give notice of calling 
up a resolution. 

Mr. CAMERON. I give way for the notice, 
not for the resolution. 

Mr. WILSON. 1 intended to call up early 
this morning the resolution discharging Mr. 
White and Mr. Ramsdell. The Senate is not 
now full, and the Senator from Pennsylvania 
moves to go into executive session. As soon 
as we get out of executive session I intend to 
ask the Senate to take up that resolution and 
consider it. 

Mr. SHERMAN. Why notconsider it now? 

Mr. CAMERON, ‘There is not time now, 

Mr. SHERMAN. We can finish the exec- 
utive business in ten minutes. 

The PRESIDENT pro tempore. The mo- 
tion is not debatable. The Senator from Penn- 
sylvania moves that the Senate proceed to the 
consideration of executive business. 

The Chair put the question, and declared 
that the ayes appeared to have it. 

A division being called for, there were—ayes 
17, noes 16; no quorum voting. 

The PRESIDENT pro tempore: The Chair 

The Chair 


will put the question over again, 
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Mr. WILSON. Task for the yeas and nays. 

The yeas and nays were ordered; and being 
taken, resulted—yeas 21, nays 21; as follows: 

YEAS—Messrs. Anthony, Cameron, Carpenter, 
Chandler, Clayton, Conkling, Davis of Kentucky, 
Edmunds, Ferry of Michigan, Flanagan, Freling- 
huysen, Harlan, Howe, Nye, Osborn, Patterson, 
tratt, Ramsey, Sawyer, Spencer, and Wright—2i, 

NAYS—Messrs. Cole, Cooper, Corbett, Cragin, 
Davis of West Virginia, Fenton, Gilbert, Hamilton 
of Texas, Kellogg, Kelly, Morton, Rice, Saulsbury, 
Schurz, Sherman, Stockton, Sumner, Tipton, Viek- 
ers, Wilson, and Windom—2J. p 

ABSEN T—Messrs. Ames, Bayard, Blair, Boreman, | 
Brownlow, Buckingham, Caldwell, Casserly, Forry 
of Connecticut, Hamilton cf Maryland, Hamlin, 
Hill, Hitcheock, Johnston, Lewis, Logan, Morrill 
of Maine, Morrill of Vermont, Pomeroy, Pool, Rob- 
artson, Scott, Sprague, Stevenson, Stewart, Thur- 
man, Trumbull, and West—28. 


So the motion was not agreed to. 
PAPERS WITHDRAWN. 


Mr. PRATT. I ask that leave be granted 
to withdraw the memorial and accompanying 
papers of Marcus Reynolds, of South Carolina. 

The PRESIDENT pro tempore. Has there 
been an adverse report? 

Mr. PRATT. Iwill state that there was a 
bill pending at the second session of the Forty- 
First Congress. The committee were divided. 
There were two reports, the report of the ma- 
jority, and the minority submitted their views. 
The bill failed in that Congress. It was rein- 
troduced at the first session of the present Con- 
gress. Those are the circumstances. I have 
consulted this morning with the chairman of 
the committee, and he is not opposed to this 


motion. 

The PRESIDENT pro tempore. The order 
will be entered, there being no objection. 

Mr. EDMUNDS. I suggest that the Sec- 
retary be ordered to keep copies of all papers 
that are withdrawn where there has been any 
dispute in the committee whether there has 
been a formal adverse report or otherwise, so 
that we shall know what has been done. 

Mr. PRATT. Certainly there is no objec- 
tion to that. 

The PRESIDENT pro tempore. The order 
has been made, l f i 

RELEASE OF RECUSANT WITNESSES. 

Mr. WILSON. I now move to take up the 
resolution discharging, on the adjournment of 
the Senate, Mr. White and Mr. Ramsdell. 

The PRESIDENT pro tempore. ‘Lhe reso- 
lution will be read for information. 

The resolution submitted by Mr. WILSON on 
the 22d instant was read, as follows: 

Resolved, That the Sorgeant-at-Arms of the Sen- 
ate be, and he is hereby, directed to discharge Z. L. 
White and H. J. Ramsdell, now held in custody by 
him. by an order of the Senate, immediately upon 
the final adjournment of tho special session of the 
Senate. 

Lhe PRESIDENT pro tempore. ‘The ques- 
tion is ‘* Will the Senate proceed tothe consid- 
eration of the resolution which has just been 
read?” 

The motion was agreed to. 

The PRESIDENT pro tempore. The reso- 
lution is before the Senate. 

Mr. CHANDLER. [í desire to ask the 
chairman of the special committee of invest- 
igation whether the committee have taken any 
steps to ascertain who has been for years the 
regular reporter of the executive sessions of 
this body. 

Mr. CARPENTER. The testimony which 
has been taken by the committee thus far will 
be reported in the course of half or three quar- 
ters of an hour to the Senate. Itis now being 
prepared, and will then be before the Senate. 
Precisely what it shows can then be ascertained 
by any man here on inspection. 

P Mr. CHANDLER. My reason, Mr, Presi- 
eiie 

Mr. NYE. Mr. President 

The PRESIDENT pro tempore. 
Senator from Michigan yield? 

Mr. CHANDLER, i will hear the Senator. 


Does the 


Mr. NYE. . 1 think if the report of the com- | 
mittee ig to be made in half an hour or three | 


quarters of an hour we had better go into exec- 
utive session now without acting on this reso- 
lution. Let us wait until we hear the report. 
In the intervening three quarters of an hour 
we can do our executive business and leave 
this matter for further consideration. 
that this suggestion will be adopted. 

The PRESIDENT pro tempore. Does the 
Senator from Nevada make any motion? 

Mr. NYE. I move that the Senate proceed 
to the consideration of executive business. 

Mr. WILSON. Mr. President—— 

Mr. CONKLING. Is the motion debat- 
able? 

Mr. SHERMAN. I should like to inquire 
of my friend from Wisconsin if he will be pre- 
pared to report the testimony in half an hour 
or an hour? 

Mr. CARPENTER. Yes, sir; by that time 
the committee will report the testimony they 
have taken. 
$ Mr. CHANDLER. I believe I have the 


oor. 
The PRESIDENT pro tempore. The Chair 


I hope 


| understood the Senator from Michigan to yield 


the floor to the Senator from Nevada to make 
a motion that the Senate proceed to the con- 
sideration. of executive business. 

Mr. CHANDLER., I will yield for that pur- 
pose if the Senator desires to make that motion, 
but I have not yielded up to this time. 

Mr. NYE. If the Senator from Michigan 
desires to act before we have the basis of action, 
very well. 

Mr. CHANDLER. No; I yield to the Sen- 
ator for the motion. 

The PRESIDENT pro tempore. The Chair 
understood the Senator from Michigan to yield 
before. 

Mr. CHANDLER. I do so now. 

Mr. WILSON. If we go into executive 


session——. 
Mr- CAMERON. The motion is not debat- 
able. 

Mr. WILSON. Isimply wish to make an 
inquiry of the Chair. I ask whether, if we 
now go into executive session, the resolution 
before the Senate will not be the first thing in 
order on coming out? 

The PRESIDENT pro tempore. It will be, 
without any motion. The Senator from Nevada 
moves that the Senate proceed to the consid- 
eration of executive business. 

The motion was agreed to. 


MISSISSIPPI LEVEES COMMITTEE. 
Mr. SPENCER. While the doors are being 
closed I ask leave to offer a resolution: 


Resolved, That theselect Committeeon the Levees 
of the Mississippi river be authorized to sit during 
the recess of the Sonate. 

The resolution was considered by unanimous 
consentand agreed to. 

PAGES OF THE SENATE. 

Mr. RAMSEY. While the doors are being 

closed I hope we shall pass: the resolution for 
the benefit of the pages which I offered the 
other day. 
The PRESIDENT pro tempore. The Sen- 
ator from Minnesota moves that the Senate 
proceed to the consideration of the resolution 
indicated by him. 

Mr. EDMUNDS. Let it be read. 

The PRESIDENT pro tempore. 
read for information. 

The Chief Clerk read the following resolu- 
tion, submitted by Mr. Ramszy on the 230 
instant : 

Resolved, That the pages of the Senate receive 


Tt will be 


their per diem compensation from the Ist of May | 


until the Ist of June next. 


The resolution was considered by unanimous | 


consent, and agreed to. 
EXECUTIVE SESSION. 

The doors were thereupon closed, and the 
Senate proceeded to the consideration of execu- 
tive business. 

After four hours spent in executive session, 
the doors were reopened. 


1 
i 


RELEASE OF RECUSANT WITNESSES. 

The PRESIDENT pro tempore. The resos 
lution of the Senator from Massachusetts [Mr. 
Wixson] for the discharge of Z. L. White and 
H. J. Ramsdell is before the Senate, upon 
which the Senator from Michigan [Mr. Cuanp- 
LER] is entitled to the floor. 

Mr. EDMUNDS. I desire to move to lay 
aside the pending business and take up the 
resolution fixing the time of adjournment, and 
when we have acted on that, we can send a 
message to the President to inquire if he has 
any further business. 

The PRESIDENT pro tempore. Does the 
Senator from Michigan yield the floor for that 
purpose ? 

Mr. CHANDLER. Yes, sir. 

The PRESIDENT pro tempore. Ts there 
objection to the proposition of the Senator 
from Vermont, to take up the resolution rela- 
tive to final adjournment ? 

Mr. SHERMAN. Is there any privilege 
about that? 

The PRESIDENT pro tempore. The Sen- 
ator from Michigan gives way to the Senator 
from Vermont, who moves to postpone the 
consideration of the pending question. 

Mr. SHERMAN. The motion is debatable, 
I believe? 

The PRESIDENT pro tempore. It is. 

Mr. SHERMAN. {have bat a word to say 
in regard to that. I have no doubt that the 
very moment the question now pending is acted 
upon we may immediately adjourn sine die, 
A formal message to the President of the Uni- 
ted States is not necessary at an executive ses- 
sion of this kind. There are precedents pro 
and con. Sometimes the message has been 
sent and sometimes the Senate have adjourned 
sine die without it. : 

Mr. EDMUNDS. I should like the honor- 
able Senator from Ohio to inform me of any 
time when this Senate being called in special 
session has adjourned without first communi- 
cating with the President. , 

Mr. SHERMAN. We can communicate 


| with himin five or ten minutes. 


Mr. EDMUNDS. ‘Thatis not the point the 
Senator has raised. He has said that there 
are precedents 

Mr. SHERMAN. Iam toldthereare. The 
Secretary will know better than I. I have not 
looked up the precedents, and do not care 
about them. The Senate have power to ad 
journ whenever they choose, and there is no 
point of etiquette that requires us to remain 
in session in order to notify the President of 
our willingness to adjourn. 

We all know that there is but oue question 


ii pending in the Senate, and that is the resolu- 


tion offered by the Senator from Massachusetts, 
[Mr. Wrusoy.] I do not wish to eommit 
myself by voting for a specific hour of final 
adjournment until that is disposed of. I hope 
therefore, the Senate will proceed now and 
vote; Itrust without much discussion, perhaps 
without any. Ido not desire to say anything 
unless there is discussion on the other side.. Ï 
hope we shall proceed to act upon the resolu- 
tion, and take the definite sense of the Senate 
as to whether the two persons named in the 
resolution shall be detained in the custody of 
the Senate, or rather of a committee of the 
Senate, after we have adjourned, and then that 
we shall proceed to adjourn the Senate. 

Mr. EDMUNDS. The Senator from Ohio, 
I feel somewhat safe in saying, is entirely mis- 
taken when he asserts that there is any prece- 
dent where this body, having been called to 
meet in executive session at the request of the 
Executive, has undertaken to adjourn. itself 
without day without communicating with him 
to know. whether he had any further commun- 
ication to make. I do not deny that it is in 
our power to do that thing. It is in our power, 
as many Senators in the minority here have 
often said, to do a great many things that ought 
not to be done; but this is one of the things 


that would be a gross disrespect to the Exeea- 
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tive, for us to adjourn ourselves without day, 
when we had been called together in extraor- 
dinary session, without first communicating to 
him the fact that we were ready and desirous 
to adjourn unless there was some other special 
subject which he wished to ‘submit to our con- 
sideration. 

Mr. THURMAN. Will my friend allow me 
to ask him a question right there? 

Mr. EDMUNDS. Yes, sir. 

Mr. THURMAN. What has that to do with 
the question of the necessity of fixing by reso- 
lution a time when we shall adjourn? Why 
cannot the Senator move now the appointment 
of a committee to wait on the President and 
inform him that we are ready to adjourn, or 
to inquire whether he has any further coramun- 
ication to make? Why can we not do that, 
and then, when we are through with our busi- 
ness, why cannot any Senator move that the 
Senate now adjourn sine die? 

Mr. EDMUNDS. My friend having put a 
question involving about one hundred and fifty 
words, ought to pull up till [ answer that be- 
fore he puts any more. We can do what he 
suggests; we can tell the President that we 
have nothing further to do and are ready to 
adjourn; but how are we to know that that is 
true until the Senate has determined that it 
is ready to adjourn? How are we to know 
that is true until the Senate has determined 
that it is ready to adjourn at some time which 
it shall name? We never have done it. The 
idea in legislative practice of informing the 
President of the United States from either 
House of Congress that we had accomplished 
our business and were ready to adjourn, until 
we had fixed a time when we would do that, 
unless some extraordinary event intervened 
on his suggestion, I think is entirely without 
precedent, and the Senator from Ohio, whose 
legislative experience is much longer than 
mine, knows it a great deal better than I do. 

Therefore, Mr, President, unless we are to 
enter npon an entirely new field of practice, 
and are to turn everything upside down in 
order to accommodate the views of what has 
appeared to be a very considerable minority 
of this body, reversing a judgment of the Sen- 
ate that was taken three or four days ago, we 
onght to do things in the ordinary, regular way. 
When this proposition is taken up, if it shall 
be, those gentlemen who wish to carry the 
resolution for releasing at once these persons 
who we have decided should stay until they 
answered, for a reasonable time at least; can 
move to put the day off, if they please, till the 
4th of July or any other time that suits them 
in respect to getting a vote upon the question 
which they desire to present. But as we have 
concluded ihe. business which, as we under- 
stand, was the business for which we were con- 
vened, I think the proper and regular and 
ordinary thing is to fix some day and hour 
when, unless the President of the United States 
has something further to communicate, we may 
adjourn, 

Mr. MORTON. Will my friend allow me 
to ask him a question? 

Mr. EDMONDS. With pleasure. 

Mr. MORTON. I ask him if it is not a 
little illogical first to fix the time when we will 
positively adjourn, and then ask the President 
if he has any more business; whether it would 
not be a little more logical first to ask him if 
he has any more business, and if he has not, 
then fix a time to adjourn? 

Mr. EDMUNDS. I think it would be a 
good deal more logical; there is nothing like 
logic when it suits one’s purpose; but the 
Senator from Indiana knows that he has made 
a good many motions of this character, and 
that he never made one of thatsort. He knows 
perfectly well that there never has been an 
stance when we have communicated to the 
President that we had finished the business 
which we were desirous to perform, and that 
we had agreed to adjourn at a certain time, 


: : | 
until we.had frst fixed the time when the two 


Houses were willing to do it. Now I pause 
and wait for him to tell me if he knows of any 
instance to the contrary. 

Mr. MORTON. I do not remember very 
much about the precedents; I have not paid 
any attention to them; butit occurred to me 
that for us first to fix the time when we would 
positively adjourn, and then ask him if he had 
any business for us to do, which might keep 
us perhaps after that, was not a very orderly 
course. I would suggest that we first ask the 
question, and if he says he has nothing more 
for us we can adjourn at our leisure. 

Mr. EDMONDS. Let me ask the Senator 
if he ever heard of that particular course which 
he now in his wisdom has suggested ? 

Mr. MORTON. Iam not familiar with the 
precedents, 

Mr. EDMUNDS. The Senator does not 
choose to answer the question. In other words, 
he knows the suggestion he made is contrary 
to tbe whole practice of legislative bodies. 
But the candor of the Senator, because he 
sometimes has candor, if not at all times— 
and I will say he has at all times—ought to 
persuade him that itis not necessary in order 
to discharge these people that we should 
turn somerset in every other one of the prac- 
tices of the Senate as well as this. ‘That is 
all there is to it If there is such a great 
stake to be played for here that every one 
of the usages of this body and of all legisla- 
tive bodies is to be turned upside down in 
advance, then let us say so squarely and 
make our obeisance accordingly. df not, let 
us do what is usual and ordinary in such cases ; 
and if Senators find that they cannot have 
acted upon any subject that they desire to act 
upon, by a majority, before that time comes, 
then let them extend it, as legislative assemblies 
frequently bave done. 

The point is to ascertain from the President 
in the usual way whether he has any further 
communication to make to us and desires our 
further sitting here, and to inform him that 
we propose, if there is nothing to intervene, to 
adjourn at some particular time. That is all 
there is to it. 

The PRESIDENT pro tempore. The ques- 
tion is on the motion of the Senator from Ver- 
mont, to postpone the pending order and take 
up the resolution offered by him. 

The motion was not agreed to; there being, 

ron a division—ayes 19, noes 80. 

The PRESIDENT pro tempore. The ques. 
tion is on the resolution of the Senator from 
Massachusetts, [ Mr. WiLson,] upon which the 
Senator from Michigan is entitled to the floor. 

Mr. CONKLING. Will my friend yield to 
me for a moment, as I wish to make a remark 
or two not connected with the merite of the 
subjects which are to be discussed ? 

Mr.CHANDLER. Certainly, I will give way. 

Mr. CONKLING. Mr. President, the mat- 
ter before the Senate, as seen by the public, 
has been beclouded and incumbered with alle- 
gations so unfounded as to merit correction. 
Some of these inventions relate to me, and 
were they wholly personal in their effect no 
notice of them here would be appropriate. 
They relate, however, to acts done, if done at 
all, in my representative character; and noth- 
ing is plainer than the duty of a representative 
to hold himself responsible at all times to his 
constituents, and to answer to them for all pub- 
lic or official acts. I therefore improve this 
opportunity to say something of my connec- 
tion with the pending inquiry, meaning and 
wishing to take the whole responsibility of 
every part of my participation in it. The in- 
vestigation was not stfggested or originated by 
me, nor by the Senator from Wisconsin. It 
originated in executive session, and therefore, 
under the rules of the Senate, [ am at liberty 
to say ouly that the betrayal of the treaty and 
the need of an investigation were not brought 
to the notice of the Senate by the Senator 


from Wisconsin nor by me. Indeed, I heard 
for the first time in the Senate that an alleged 
copy of the treaty had been mate public. The 
statement was that a newspaper in Cincinnati 
and anewspaperin New York had published it. 
This was the day after the publication, and 
was my first information on the subject, I 
had seen neither newspaper, and did not see 
either until the committee had been raised to 
investigate, nor had I ever heard a suspicion of 
the hand or the means by which the document 
found its way to the public. 

The Vice President did me the honor to 
place me on the committee. This was done 
Without consultation with me, and without 
kuowledge or wish on my part. I was not 
present at the first meeting of the committee 
until after the witnesses, White and Ramsdell, 
had refused to testify, and it was when they 
were recalled to hear the judgment of the com- 
mittee as to their obligation to answer that I 
first came to know who they were. Until 
then they were entire strangers to me. I had 
never seen either of them to my remembrance, 
as acquaintances, or as persons known to me 
as correspondents of any newspaper, or even 
by name. They refused to state the very tact 
the committee was ordered by the Senate to 
ascertain, although they knew the fact, and I 
concurred with the other members of the com- 
mittee that we were bound to report them to the 
Senate as in contempt, and to be dealt with 
accordingly. This was the unanimous report 
of the committee, the Senator from Kentucky 
alone being absent at the time, and he express- 
ing his concurrence afterward on the floor of 
the Senate. The report was right; any other 
report would have been wrong, 

The refusal of the witnesses to testify left 
but one course to the committee, ond the 
report of the committee left, as it seemed to 
me, but the alternatives to the Senate, either 
to abandon the investigation just ordered, or 
to maintain the Jaw which declares that wit- 
nesses shall answer. The question was wholly 
judicial, we having no more to do with per- 
sonal feeling in acting upon it than the judge 
on the bench, or the juror in the box, has to 
do with personal feeling for or against the 
parties to a case he is called on to decide. 
In the Senate, however, a discussion arose, 
and took such direction as'to imply that the 
question might be made to depend in some 
way upon the relations of the witnesses, or of 
the newspaper employing them, to members 
of the Senate. Such a suggestion seemed to 
me quite foreign and fallacious; still, it de- 
termined me to abstain from the participation 
in the proceeding which naturally devolved on 
me as a member of the committee. The chair- 
man of the committee had a right to expect me 
to share with him the labor of the debate, and 
ordinarily I. would, of course, have rendered 
him any aid in my power. In view, however, 
of the attitude of one of the newspapers in 
question toward me, so well known to Sen- 
ators, and to its readers generally, it seemed 
to me better that I“should abstain from the 
discussion, lest my words might appear to be 
influenced by feeling, and not wholly prompted 
by an impartial sense of duty. My silence, 
Mr, President, has been for the reason stated, 
and not from any wish to shun the work or 
the responsibility the Senate laid upon me. 

One otherremark. During my absence from 
the Chamber my colleague caused to be read 
from a Washington paper a paragraph stating 
that suspicion had fallen upon bim, and that 
the suspicion emanated wholly or in part from 
me, or that I had given it currency. Had my 
colleague shown me the paragraph, or calied 
attention to it in my hearing, 1 should have 
told him, as I need hardly tell the Senate now, 
that the statement was destitute of truth, a 
fabrication as sheer as the other newspaper 
statements we have lately seen of somewhat 
similar character, and which ł think can hardly 
have imposed upon the credulity of any one. 
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Mr. CHANDLER. Mr. President, I have 
a very few remarks to make, and I may as well 
make them now. I asked the chairman of the 
committee this morning whether any progress 
had been made by the committee in ascertain- 
ing who is the regular reporter for the execu- 
tive sessions of the Senate. It is well known 
to every Senator who has been a member of 
this body for the last ten years that we have a 
regular reporter for executive. sessions, and 
that he must be a man of the most. extraordin- 
ary memory, for his reports have been sub- 
stantially as perfect as those of Mr. Murphy. 
No matter how long the session of the Senate 
in executive session may have been, his re- 
ports have been full and substantially accurate, 
with so little variation that it almost required 
a magnifying glass to find the discrepancy, 
which was evidently placed there on purpose 
to enable him to deny that the reports ema- 
nated from any member of the Senate. 

Now, Mr. President, I desire to narrow the 
circle for that committee in their search for this 
reporter for the Senate. In the first place, this 
reporter is not an employé of the body, because 
the same one who reports the executive sessions 
of the Senate likewise reports the Republican 
caucuses, and his reports are just as accurate 
and just as minute as to proceedings of Repub- 
lican caucuses as they are of executive ses- 
sions of the Senate, and the employés of the 
Senate are never admitted into Republican 
caucuses. It is not a Democrat, for the same 
reason. We never admit Democrats into a 
Republican caucus. Hence, the Democrats of 
this body are all excluded from this category. 

Then, again, Mr. President, it is not a new 
member of this body, for we have had the 
game reporter for more than ten years. For 
that period, at least, these careful reports of 
our executive sessions and of the doings in 
Republican caucuses have been regularly dis- 
closed; and it makes no difference whether 


an executive session is four hours long or | 


whether a Republican caucus is four hours 
long, whether one man speaks or fifty men 
speak, his memory is so absolutely unfailing 
and trained that the report appears in extenso 
in the newspapers of the next morning. 

Now, Mr. President, having narrowed the 
circle of investigation, I hope that this com- 
mittee will continue its examinations until the 
reporter for the Senate is found ; for, sir, I ven- 
ture the assertion that in the forty millions of 
people in the United States you cannot find ten 
men having a sufficient memory to make these 
reports. ‘Lhe accuracy with which they are 
made is absolutely marvelous, and I desire 
that this committee should continue its invest- 
igations until this man is found, in order that 
he may be expelled from this body and that 
the Republican caucuses may be relieved from 
his presence. 

Why, Mr. President, this reporter for ten 
years treated me with absolute fairness, and 
always treated me so until a debate sprang up 
in executive session—of course I cannotallude 
to that except to say thatit was in the case of 
the minister to Stockholm, Mr. Creamer—and 
the next morning, although our session was 
four hours long, the report was generally accu- 
rate, except that I seemed to have lost the good 
will of the reporter and I was most grossly 
misrepresented. I came in the next day and 
watched, for I did not believe it possible, I 
did not believe the man lived who could have 
written that report from memory, and I sat 
here during the whole of the next day’s debate 
aud nota note was taken, not a line was writ- 
ten, and yet the following morning the report 
was as full and as accurate as though Mr. 
Murphy had sat there and taken it down, so far 
as all the leading points were concerned. But, 
sir, I was unfortunate; for some reason or 
other Į had come under the ban of the reporter 
for the Senate. 

Now, sir, no man is safe with this reporter 
for the Senate, because no man. knows him. 


He shoots with an air-gun, from behind an 
ambuseade, at every member of this body, 
each of whom is as liable as I was to come 
under his displeasure, and the moment that 
occurs woe to that unfortunate Senator. This 
reporter is ag malignant as the grave when he 
takes a dislike, and no man may escape his 
injustice. Sir, I want this investigation to 
go on. 

I desire to say, right here, that sincea week 
ago Wednesday the regular reporter for the 
Senate has not reported a line. Take, for 
instance, the speech of the distinguished Sen- 
ator from Massachusetts, [Mr. Sumner,] a 
week ago last Friday; look at the report of 
that speech from the regular reporter, and 
then take the miserable apology that appeared 
in the New York press of his speech on last 
Friday, only one week later. The reporter 
for the Senate had abdicated, and he has not 
written a line since a week ago last Wednes- 
day; when I stated in the debate that when 
found he would be expelled. . Then he 
stopped; but he is liable to commence again ; 
there is no reliance that he will not, and I 
desire the press to state that no reliance what- 
ever can be placed upon the reports that are 
being sent out now; not the least in the world. 
You must get back your regular reporter or 
else you must stop reporting for the executive 
sessions. Your present statements are a bur- 
lesque upon the debates. Your old reporter 
was accurate; your new one knows nothing. 
It is not worth while to say that Senators are 
leaky. My honorable friend from Massachu- 
setts [Mr. Wruson] said that he sometimes 
let slip a remark. I am not talking about 
the man who sometimes lets slip a remark. 
To let slip a remark is one thing; it may be 
done carelessly; it may be done thoughtlessly. 
That is not the man I am after; it is the man 
who deliberately sits down and furnishes a 
connected report. That man I want, and I 
want to bring him to condign punishment; 
and I want that committee to continue its 
investigations until it finds him. The circle 
is well narrowed, and I call upon the commit- 
tee to do its duty. 

Why, sir, I have no doubt that that regular 
reporter, if put upon the stand, could get up 
and swear that he never wrote a line. He 
does not write lines, he dictates; that is all. 
I venture to say that he could swear that not 
one of his speeches in executive session was 
ever reported correctly. I have not a doubt 
of it, but every single one of those speeches 
is reported substantially correct, as you will see 
if you go back as I have done. I have been 
four months investigating this thing. I have 
gone back and looked over these reports for 
ten years. [I made up my mind that as I had 
been sæ unfortunate as to incur the ill-will of 
this regular reporter I would try to hunt him 
up, and I have been investigating. Now, sir, 
if you will go back as I have done, through 
the past ten years, and look over these reports 
for the press of executive sessions and of the 
Republican caucuses, you will find, as I have 
done, that they are all written or dictated by 
the same individual. 

And, Mr. President, with this circle thus 
narrowed, I feel perfectly confident that the 
committee will be enabled to report to this 
body who the reporter for the Senate is; and 
I would be perfectly willing to go into per- 
petual session with this body and never leave 
Washington until we found him out. No man 
is safe, no member of this body is safe, every 
man in this body is disgraced until you ascer- 
tain who that reporter is, for the imputation 
rests upon us that we are all leaky. It used 
to be said in old times,‘as a sort of by-word, 
and often a slander of the sex, that a person 
is ‘‘as leaky as an old woman.” Ihave known 
ladies who could keep a secret—a great many 
of them; but thatisall changed now, and ‘‘as 
leaky as a Senator” isthe remark now. We 
must find the man. 


PUBLICATION OF TREATY OF WASHINGTON. 


Mr. CARPENTER. Mr. President, I am 
instructed to make a report, and as it is short 
I ask to have it read. ` 

The PRESIDENT pro tempore. The Sen- 
ator from Wisconsin makes a report from the 
committee of investigation and asks to have 
it read. It will be read. 


The Chief Clerk read the report, as follows: 


The special committee of the Senate appointed 
under Senate resolution, adopted May 12, 1871, to 
investigate certain matters mentioned in said reso- 
lutién, respectfully report, in part. that they have 
examined John M. Morris, John H. Flage, George 
W. Adams, W. P. Tisdell, Charles S. Taft, M. R. 
Shankland, W. J. McDonald, N, F. Ethell, Henry 
T. Brian, J. C. Bancroft Davis, Richard J. Hinton, 
and Senators Epuunps, Morton, Hows, and Conx- 
LING, and Whitelaw Reid, and their testimony is 
hereto attached and made part of this report, 

A copy of the testimony of Z. L. White and H, J. 
Ramsdell, so far as said witnesses would testify 
before said committee, is also attached to this report 
and made part thereof. 

That on the 22d day of May instant your com- 
mittee met at the Capitol, at seven p, m. of that day, 
for the purpose of proceeding with the said invest- 
igetion, and Charles A. Tinker, who had been duly 
summoned to attend as a witness before said com- 
mittee, then and there appeared, and submitted to 
be examined as such witness, and, having been first 
duly sworn by the chairman of said committee, cer- 
tain questions, proper and pertinent to the invest- 
igation ordered by the Senate to be made by said 
committee, were propounded by said committee to 
said witness, which he then and there refused to 
answer, as shown by the notes of his examination 
hereto attached and made part of this report. 

That on the 23d day of May instant, at seven 
o’clock p. m., the committee again met at the samo 
place, for the purpose aforesaid, and Joseph A. 
Kirby, who had been duly summoned as a witness, 
appeared before said committee and then and there 
submitted to be examined as a witness before said 
committee, and, having been first duly sworn by said ” 
chairman, certain questions were propounded to him, 
which were proper and pertinent to the investiga- 
tion ordered by said resolution of the Senate, which 
he then and there refused to answer, as shown by 
the notes of his examination hereto attached and 
made part of this report. 

Your committee therefore report that the said 
Tinker and the said Kirby are in contempt of the 
Senate for their refusal to answer said questions. 

MATT. H. CARPENTER, Chairman. 
GARRETT DAVIS, 

ROSCOE CONKLING 

LYMAN TRUMBULL, 


Mr. EDMUNDS. Isee that the evidence 
is made part of the report. I should like to 
hear it read, certainly that of the Senators and 
those employés of the Senate who are men- 
tioned ; I think I recognize two names, that of 
Mr. Taft and of some other gentleman whose 
name I do notremember at this moment—some 
clerk of a committee whose name I saw men- 
tioned in the papers as having some knowledge 
about this matter. Ishould like the Secretary 
to read the testimony of all the Senators and 
of all the employés of the Senate who are men- 
tioned. 

Mr. STEWART. We might as well have it 
all read. 

Mr. EDMUNDS. 
entitled to have it. 
can get as it is now. 

Mr. SUMNER. It willtake until after dark 
to read that testimony. 

Mr. EDMUNDS. But let me suggest to 
the Senator from Massachusetts whether it is 
not proper it should be read, if it should take 
until after dark. One of the greatest things 
in the world, except when you get it through 
witnesses, is to get at the truth. When you 
come to witnesses, it seems to be much better 
to get it in some other way; but in a report it 
is well to get it as far as we can. Let us see 
what the Senators and employés have said. x 

The PRESIDENT pro tempore, The Sen- 
ator from Vermont calls for the reading of the 
testimony of Senators and employés of the 
Senate. The testimony referred to will be 
read. 

The Chief Clerk read the testimony of Hon. 
Grorce F. Epmunps, as follows: 

Hon. Grorce F. Epuunps sworn and examined, 
By the Chairman: 


Question. You are a member of the Senate of the 
United States? 
Answer, I am, 


I think the public are 
Let us see what truth we 
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Question. Did youat some time, and when, receive 
a copy of the State Department print of the treaty 
of Washington, so called? 

Answer, | did receive what I was informed was a 
copy of the treaty as it then stood for consideration, 
not signed. By referring to the note which accom- 
panied it I can tell you exactly when I received it 
and what it was. I received such a paper as I have 
described on the evening of the Ist day of May, 1871, 
from Mr. J. ©. B. Davis. I ought to state to the 
committee that I received this as very confidential ; 
but as I recognize my duty to obey the law rather 
than any personal matter of confidence between man 
and man, I feel obliged to answer any question upon 
this subject which you may put to me. 

Question, Although you received it in strict confi- 
dence, you now answer the question that you did 
receive it? 

_ Answer. I answer the question that I did receive 
it, as I feel obliged to. If any other person had 
asked me I should have told him it was no matter 
of his concern. The paper that I received I now 
bave here and produce for the examination or ques- 
tion of the committee, if they would like to look at 
jt. Itis a paper not signed. 

pene That isa copy of the print of May 1, is 
it not? 

Answer. I do not know. Itis the only one I have 
ever had until I received the Senate official copy. 

Question. And you réceived it on the ist of May? 

Answer. T say the Ist of May for the reason that I 


know it was about that time, and I have no doubt: 


it was the evening of the lst of May from the date 
of the letter which I hold in my hand, which accom- 
panied its transmission, and I know I received that 
in the evening; so that I think it safe to say, as a 
fact, that I did receive it on the evening of the 1st 
day of May.. This copy I have observed by a com- 
parison—not a literal comparison, but that compari- 
son which one makes for one’s own satisfaction—con- 
tains things and docs not contain things that the 
print that is said to be a copy of the treaty does. 
How the differences arose I do not know. | 

Question, Where hus that copy been since you 
received it? : i 

Answer. I received itat my house, No. 1411 Massa- 
chusetts avenue, in which house, up stairs, adjoining 
my sleeping apartment, [have a small study, with 
a writing-desk and book-shelves and all the ordin- 
ary contrivances that gentlemen who have any such 
place have at all. I carried it up there and read it 
carefully, as it was the first detailed information I 
had upon the subject, although I had a general idea 
in one way or another as to what was going on. 
Having read it, I put it carefully in the most secret 
and private drawer of my desk, a largeunderground 
drawer, so to speak, aud locked up the drawer and 
put the key in my pocket. It has been in that 
drawer, except when I have taken it out, down to 
the time of tho Senate print, (and that wasonly once, 
I think,) all the time since until I took it out this 
evening to bring up here, to the best of my knowl- 
edge and belief. When I say it has been there I do 
not mean to say that I have stood by the drawer 
watching it all the time, but no person has had any 
access to that drawer except Mrs. Edmunds, who 
keeps her pin-moncy there, having the key when- 
ever Lam away, and who, to the best of my knowl- 
edge, information, and belief, did not know until 
this evening that any such paper was in that drawer. 
Mrs. Edmunds will attend with pleasure before the 
committee, if it is desired, to testify on that subject. 

Other than that, and subject to the possibilities 
which may be inferred from what I have stated, the 
paper has been there all the time, except when I 
have taken it out for perusal; and no other person 
whatever, to the best of my knowledge, information, 
or beliet, at any time has seen the paper, has been 
informed of its existence in my possession except as, 
since this question has arisen, I think I have men- 
tioned to one or two of my brother Senators that I 
at some time received some copy. No other person 
has known of the existence of the paper in my hands 
since I received it, or has had any access to it, nor 
has any copy been made of it by me or by any other 
person, to the best of my knowledge or belief, from 
beginning to end. p 

Question. Did you receive any other copy of the 
treaty prior to the Senate printed copy? 

Answer, I did not; nor did I ever see any other 
copy prior to the Senate print. Since the Senate 
print, and since this question arose, I have seen a 
later copy. E 

Question, But you had not previous to the Senate 
print? . i 

Answer, L had not previous to the Senate print, 
nor had I known of the existence of another. 


The Chief Clerk next proceeded to read the 
testimony of Hon. O. P. Morton, as follows: 


Hon. Ottver P. Morton sworn and examined. 
By the Chairman: X 

Question. Youare a Senator of the United States? 

Answer. Xos, sir. F ; 

Question. Did youatsome time, and when, receive 
a copy from the State Department of either print 
of the treaty of Washington, so called ? 

The Wrrness. Shall Lgo on and make the whole 
statement? 

‘The CHAIRMAN, Yes, if you choose. 

The Wityrss. When Congress adjourned atthe last 
session I had an understanding with the Secretary of 
State that when the treaty was about completed a 
copy of it should be sent to me at Indianapolis, and 
some other papers along with it. On Monday, the 
ist day of May, at Indianapolis, I received from Mr. 
Davis, the Assistant Secretary of State, a dispateh 
stating that an important paper had-been mailed to 


me, which I understood to be thetreaty. Induecourse 
of mail it would reach Indianapolis on Wednesday 
morning, the 3d. But unexpectedly I left Indian- 
apolison Wednesday morning at three o’clock, before 
receiving the paper. I then left word with the post- 
master to have it forwarded tome here, atonce, The 
package arrived here on Friday morning, the 5th. It 
had not been opened. It contained the treaty, or what 
purported to be the treaty. ‘there were one or two 
marks upon it—whether these marks were in ink 
or in pencil I am not sure, but I think in ink— 
“for consideration;” as if certain things had not 
been finally agreed upon. I think these words 
were written on the side of two or three pages. 
After reading the treaty I put it into my trunk 
in a large envelope, and when I went out of my room 
I always locked the trunk, and also locked the door. 
On Monday, the 8th, I was at the State Department, 
together with Mr. Hamuin and Mr. PATTERSON, and 
two or three other Senators perhaps. Mr. Davis 
handed me another copy of the treaty, and told me 
that it was the complete copy. He went on to state 
to me one or two of the changes that had heen made 
since the other was printed, modifications or changes 
that had been made, I think, on the 4th of May, the 
day of the last meeting of the commissioners, He 
gave me also the protocol at that time. I took them 
home, and when I was done with them I put them 
into the trunk in the same envelope with the other 
copy of the treaty, and when I was not using them I 
kept them there. Nobody could get access tothem in 
my absence without not only unlocking my door, but 
unlocking my trunk, and I have no reason to believe 
that anybody did. 

On Wednesday morning, May 10, just before the 
Senate met, at ten or eleven o’clock—I do not know 
the exact time—I handed my trunk key to my ser- 
vant and he got out this envelope and brought it to 
me and I took out the papers. I took the first copy 
that I had received—I was sitting in my chair near 
to the window—and I gave it to Dr. Taft, who was 
walking about the room smoking, and asked him to 
put it upon the fire. ‘There was a little fire in the 
grate. He did so, and it was burned in my presence, 
The other copy of the treaty, together with the pro- 
tocol, I put into my pocket and carried up to the 
Senate. About the time of the adjournment of the 
Senate Major McDonald, the Chief Clerk, came to 
me and asked me if I had a printed copy of the 
treaty. Itold him I had. He said he did not want 
to send to the Printing Office the copy that had been 
sent in by the President, and asked me if I would let 
him have mine. [said I would, and gave it to him. 
I never saw it afterward. L saw it stated in an 
evening paper that it was returned to me on the 
next day, Thursday; but that isa mistake. I never 
saw it or heard of it afterward. 

Question. ‘Those two copies are the only copies you 
had of the State Department print? 

Answer, hey are the only copies I had. I ad- 
dressed an inquiry to Mr. Davis on that subject. Mr. 
Davis thought I had given up to him the first copy 
of the treaty when I got the second, but he was mis- 
taken about that, I will, with the permission of the 
committee, read Mr. Davis’s answer: 


DEPARTMENT OF STATE, 
WASHINGTON, May 20, 1871. 


My Dear Mr. Morton: Referring to yourrequest 
of yesterday, [take pleasure in saying as to the copies 
of the pending treaty printed by order of the Depart- 
ment of State: 

1, That the treaty was first published as a whole 
May 1, and a copy was on that day sent to you at 
Indianapolis; also, copies to several other Senators 
at their residence. 

2. That a new revise was printed May 5, a copy 
of which was given to you and also to several other 
Senators before the Senate met. [It was not given 
to me on the Sth; it was given to me on the 8th.} I 
was under the impression that you gave me back 
your first copy in exchange, but it seems that I was 
mistaken. 

3. That from internal evidence I feel certain that 
the Tribune copy was not obtained from the revise 
of May L 7 

4. That from the same evidence I feel equally 
confident that it was from the revise of May 5. 

5, That I feel certain that it could not have been 
obtained from an officer or employé of the Depart- 
ment ofState. The copies in charge of this Depart- 
ment were duly each day in custody of a confiden- 
tial clerk. Each night on leaving they were put 
under seal, and the seals were found unbroken in 
the morning. i . í 7 

I have already given full information on this sub- 
ject to the investigating committee of the Senate. 

I had intended to send you a copy of my letter to 
the committee, but cannot at this moment lay hands 
upon it. This, however, covers all your inquiries, 


Yours, very truly, 
J.C. B. DAVIS. 


Question. You say that the copy which was sent to 
you at Indianapolis, when it came back here, had 
certain marks.on the margin calling attention to 
certain things, or intimating that they were to be 
reconsidered ? 

Answer, I think those marks were in ivk. Along- 
side of the column at one or two places were the 
words “for consideration.” I think those were the 
words in perhaps two places. . 

Question. Were those the only marks on it at the 
time it was burned? : wis 

Auswer. L am not sure about that. I think it 
likely that I may have made some pencil memo- 
randa. Jam very much in the habit of doing that, 

Question. That copy reached you hereon Friday 
morning, the 5th? 


* 


Answer. Yes, sir. 

Question. Xs that the only copy of the treaty that 
you had until the 8th, which was the next Monday? 

Answer, The only copy, | 

Question. Are you positive in your recollection 
that that was delivered to you at the State Depari- 
ment on the 8th? | 

Answer. I think it wag on the 8th. It was at the 
same time that a copy was delivered to Senator 
Haxix, and I think to Senator PATTERSON. 
think Senator FRELINGHUYSEN also was there and 
got one at the same time. There were several Sen- 
ators there. It was on the day the treaty was signed. 
The treaty was being signed while we were there. 

Juestion. And you say that neither of these copies 
which you had previous to the meeting of the Sen- 
ate had been seen by any other person to your 
knowledge? 

, Answer. Not to my knowledge, and I do not be- 
lieve they were seen by any other person. 

Question. And they had not been out of your pos- 
session ? 

Answer, They had not been out of my possession. 
I will not say they had not been seen, but I mean 
they had not been read by any one. 

Question. I mean seen so as to be known? 

Answer. There were persons in my room when. I 
was examining the treaty and I had it on my table 
before me. Dr. Taft, who boards at the same house 
and is frequently in my room, had seen it in my pos- 
session and perhaps had heard me say it was the 
treaty, and others, I think, had seen the treaty on my 
table and in my hands; but I am very sure that no 
one had had an opportunity of reading a word init. 

Question. Did not Mr. Davis deliver to you a copy 
of the print of May 5in the Capitol on Friday? 

Answer. No, sir. 

Question, At the same time that he delivered one 
to Mr. CAMERON ? 

Answer, No, sir. 

Question, Are you positive of that? 

Answer, Ihave no recollection of it, and I do not 
think he did. He had no occasion to do so. i 

Question. At the committee-room in the Capitol? 

Answer, Wo had no meeting at the committee~ 
room, und I never saw Mr. Davis at the committee- 
room until after the Senate met on Wednesday. 

Question, Are you certain that Mr. Davis did not 
deliver you a copy at your room in the National 
Hotel on Friday, the 5th of May? 

Answer. If he did I have no knowledge of it and 
no recollection of it. He had no occasion to do so, 

Question. But you do recollect that he did deliver 
to you a copy of the printof May 5 at the Depart- 
ment on Monday the 8th, previous to the session ? 

Answer, Yes, sir, on the day the treaty was signed. 

Question. And the copy which was delivered to you 
at the Department is the one which was given by you 
to Major McDonald? 

Answer, Yes, sir. 

Question. And the copy that came to you from 
Indiana was burnt? 

Answer. Yes, sir. IgavetoMajorMcDonald what 
I supposed and what he understood was the complete 
copy. The other was not. The other was not com- 
plete in several respects, as I learned from Judge 
Williams. He told me what changes were made in 
the treaty after the first copy was sent to me, and 
have the Tribune copy here which shows that those 
things that were put into the treaty on the 4th of 
May are in the Tribune copy, proving thatthe Trib- 
une copy was printed from a complete copy. Mr. 
Davis brought to my room, when Senator CAMERON 
was there, the journal that he had kept, and read it 
to Senator Cameron, Senator HARLAN, and myself. 

Question. But he did not deliver to you atthat time 
any copy of the State Department print? 

Answer. Ho did not. i 

Question. Do you remember a messenger coming 
there while Mr. Davis was at your room on Friday 
with a package of papers for Mr. Davis? 

Answer, A messenger came from the State Depart- 
ment and brought me a package of papers. I think 
he brought mo Mr. Beaman’s book. Mr. Davis 
sent me his copy of Mr. Beaman’s book. I had got 
acopy before I went away from here, but did not 
bring it back with me, and Mr. Davis sent me the copy 
that hehad. My impression, without being entirely 
certain about that, is that the private memorandum 
which was printed for the use of Senators, which 
we all have, and which constitutes the treaty-book, 
was sent to me at my room. i 

Question. That is the matter which constitutes the 
pee pamphlet print, with the treaty and proto- 
cols 

Answer. Yes, sir. 
and protocols then. | 

Question. It contained all the rest of the present 
pamphlet? . 

Answer. Yes, sir. 

Question. But you do not remember a messengor 
coming to your room and delivering to Mr. Davis 
any package? Pane 

Answer, [donotremember a messenger delivering 
to Mr. Davis a package. 3 . , 

Mr. TRUMBULL, (to the chairman.) I think it 
would be better to read to Governor MORTON what 
Mr. Davis said about that. : 

The Wiryxss. If there is any statement upon that 
subject I should liketo hear it. 

‘The CHAIRMAN. I think it perfectly proper to have 
the statement made by Mr. Davis on that point read 


to you. 

Phat portion of the testimony of J. C. Bancroft 
Davis relative to his having been at the room of 
Senator Monroy on the evening of Friday, May 5, 
and of having received while there, through a mes- 
senger, printed copies of the treaty and delivered 
one to Senator Morton, and one to Senator Cam- 


It did not contain the treaty 
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ERON, and of his having taken them. with him from || 
that room to his house and thencetothe Department ! 
of State. on the morning of Saturday, May 6, was 
read to the witness.] i : 

The Wirxess. Mr. Davis may have received a 
package there bya messenger. Lam not sure about 
that; but he had no occasion to give me a copy of 
the treaty afterward if he gave me one then. He 
gave me a copy atthe State Department on the 8th. 
He only gave me one copy of the revise, I know, 
and I fee! very sure he gave me that at the State 
Department. Mr. Davis oaly says in his letter that 
he gave me one copy of the revise, “that a new re- 
vise was printed May 5, a copy of which was given 
to you and also to several other Senators before the 
Senate met.” He gave me only one copy of each 
print, and my impression is that be gave me the last 
at the State Department. If he left it at my room 
that night, it has entirely escaped my recollection. 
I think the first night he was at my room was on 
Saturday night. 

Question. Not Friday ? 

Answer, I think it was Saturday night, but I am 
notsure. If I got the copy at my room, and not at 
the State Department, I am very much mistaken; 
but one thing I am very certain of: I never had but 
one copy. In this letter of his he does not pretend 
that he ever gave me more than one copy of each 
print. I would ask whether he stated that he after- 
ward gave me another copy at the State Depart- 


ment? : 

The Cuamman. No; he did not. 

The Witwess. Did he have any understanding 
that he gave me more than one copy of the last 
print? 

The CHAIRMAN: 
said. ‘ 

The Wityess. He is mistaken, I think, about his 
having given it to me at my room. Ithink he gavo 
it to me at the same time that he gave it to Senator 
FRELINGHUYSEN and Senator Parrrrson. I think 
ho gave it to them on Monday. 


By Mr, CONKLING: 

Question, Where at the State Department, and 
from whom, did you receive your copy, assuming 
that you received it there ? 

Answer. It was in Mr. Davis’s own room, in his 
office, and, I think, from himself. My impression is 
that he handed it to me himself. What makes me 
remember it the more is that I think there was a 
clerk there, his confidential clerk, who had the 
copies and took them out of the lower part of a 
book-case or something of the sort. I have a gen- 
oral recollection that the clerk took them out of 
something in our presenco there, and that the clerk 
had them, and that Mr. Davis took them from him. 

Question, Who is that clerk? 

Answer. Lam not sure as to his name. Ie is a 
young gentleman who stays with him. I have a 
general recollection that the clerk had them in his 
possession. 


By Mr. TRUMBULL: 

Question. Could it be possible that Mr. Davis 
might have left a copy with you on Friday night, 
the 5th of May, and you never have observed it? 

Answer. Such a thing might be possible. . I would 
not say it was not possible; but I do not think it was 
probable. 


By Mr. Davis, of Kentucky: 

Question, You have no factand no causo to bolieve 
that you ever received from Assistant Secretary 
Davis any but two copies? 

Answer. I never saw but the two copies. It is 
barely possible that I might have obtained the sec- 
ond copy at my room and have had the other im- 
pression, because copies were handed out on Mon- 
day when I was at the State Department; but my 
recollection is that E got mysecond copy at the State 
Dopartment, `- 

Question. Were the copies which were delivered 
at the State Department delivered at the same time 
to all the Senators who were then present? 

Answer, I think thero were several copies deliv- 
ered there at that time. 


By the Chairman: | 
_ Question, And you think you got yours at the same 
time that Mr. FRELINGHUYSEN, Mr. PATTERSON, and 
Mr. Hamu got theirs? 

Answer, I think Mr. Freninauuysen, Mr: HAM- 
LIN, and Mr. Parrerson were there and got theirs 
at the same time. I will not be certain that they 
all got them: but I know the treaty was brought 
out there and I think several copies were distrib- 
uted. 


By Mr. CoNKLING: 

Question. Was Mr. Cameron there? 

Answer, I think Mr, Cameron was there, but I am | 
not sure about that. Mr. Cameron and I did meet 
there. I went up to the State Department first on 
Friday, on my arrival, and Imet him there once, He 
was there when I got there. I am rather inclined 
to think, too, that Mr. CAMERON was there again on | 
Monday, and that he and I went from there to the 
President’s, on Friday or on Monday, I am not cer- 
tain which. 


By the Chairman: 

Question, Do you remember whether Mr. CAMERON 
pores a copy at the State Department at that 

ime 

Answer, I do not. 

Question. Was Mr. Ramsdell in your room after 
you got back here. previous to the meeting of the | 
Senate on Wednesday, May 10? 

Answer, Yes, sir; I think two or three times. 


Oh, no; nothing of that kind was 


Question. Was he at any time ever left alone in 
the room? 


Answer. Never. 


Question. Was he there in the day-time or in the 
evening? 5 . 

Answer. I think Mr. Ramsdell usually came to the 
National Hotel about six o’clock in the evening. 
think there are several places he was in the habit of 
going to when he camo there. He nearly always went 
to Judge Williams’s room. I know that, because I 
have heard him talk about it, and I know he was in 
the habit of visiting Judge Williams. | 

Question. Did he ever at any time, in your room, 
see the treaty so that he could see or know anything 
that there was in it? 

Answer. I think it is very likely that I had the 
treaty outon my tableat some time when Mr. Rams- 
dell was there, because I was reading the treaty 
pretty closely at that time, and read it over a good 
many times, and Mr. Ramsdell may have seen the 
treaty on my table. . 

Question. 1 asked if he had ever seen it so that he 
could know anything that there wasin it? 

Answer. No, sir. Nobody but myself had an op- 
portunity of reading a line while it was on my table 
or in my hands, and I think it was never in any- 
body’s hands. I do notthink anybody ever touched 
it until I handed the copy to Dr. Taft to put into 
the fire. I gave it to Dr. Taft to put in the fire, 
not to have a witness of what I did, for that did 
notoccur to me, but because it was more convenient 
for him to do itthan for me. [was sitting back near 
the window. I did not get him burn it that I might 
have somebody see me burn it, but because it is not 
so easy for me to get up and move about as it is for 
some others, y 

Question. Was Mr. White ever in the room during 
those days? 2 i 

Answer, Mr. White was in my room once. Mr. 
White was in my room on Tuesday or Wednesday 
evening, L do not know which. 

Question. That is, Tuesday or Wednesday, the 9th 
or 10th of May? | 

Answer, Yes, sir. | [ 
there my impressionis that Mr. Morris of the Chron- 
icle was in there at the same time, Iwill not be 
certain, but my impression is that Mr. Morris was 
there at the same time, and that Mr. White went 
out first and left Mr. Morris with me, 

Question. Wore White and Ramsdell ever there 
together? 

Answer, No, sir, I think not. g 

Question, Did you, while you were in the course 
of examining the treaty or studying it, ever leave it 
on the table and go to sleep in the room, or anything 
of that kind, so that anybody could have come into 
the room and you not know it? F 

Answer. No, sir. I knew that the treaty. was being 
sought for, and I was very careful about it. hen 
I went to breakfast ordinner I always had the treaty 
put up into my trunk. My servant, a colored man, 
could testify to the committee on that point. He 
did not know what the treaty was; he is very illit- 
erate, but he can testify that whenever I went out 
of the room certain papers were put into the trunk, 
and he always locked the trunk for me and brought 
me the key. He would take my bunch of keys, 
unlock the trunk, and then bring the keys back to 
me. May Task whether Mr. Davisleavesany doubt 
about the question as to whether he gave me more 
than one copy of the last proof? . 

The Cuarrman. Nothing was said about that in 
any way; but he testified simply, as you have heard. 
that he delivered to you and Mr. CAMERON a copy 
each on Friday in your room. Ho did not testify 
about having delivered you a copy at the State 
Department at all. 

Mr. TRUMBULL. It did not occur to us that there 
was any question asto your having had more than 
two copies. phe 2 y 

Mr. Davis, of Kentucky. I do not think it was in 
his mind. 5 , 

ae Conxiinc. No suggestion of that kind was 
made. 

The Witness. The reason T asked that question 


At the time Mr. White was | 


was this: after the treaty had been published in the 
Tribune Mr. Davis came up to the room of the Com- 
mittee on Foreign Relations to read his journal, at 
the request of the committee, and the matter was 
talked about there, and Mr. Davis said that there 
had been only a certain number of copies printed 
and that he could account for every one of them. 
It is very cortain that I neversaw but the two copies 
and never received but the two copies at his hands, 
one of the first and one of the last proof. - 

[Senator Morrow subsequently addressed to the 
committee the following statement, to be appended 
to his testimony : 


UNITED STATES SENATE CHAMBER, 
Wasuineton, May 24, 1871. 
To the Chairman of the Special Committee : 

Since my examination lastnight I have had acon- 
versation with Hon. J. C. B. Davis, in which he 
brought it to my recollection that while he was at 
my room at the National Hotel, on the evening of 
the 5th instant, his clerk came in with a package of 
the treaty while he was reading to Senator CAMERON 
and myself his private diary of the proceedings of 
the high commission; that he opened it, and gave 
each of us acopy and immediately resumed his read- 
ing. This was the final proof of the treaty which 
had been taken that day, and I am satisfied I was 
mistaken in the impression that I did not receive 
my copy of it until the following Monday at the State 

epartment.. Mr. Davis says that on the following 
Monday at the Department he gave me a copy of 
the protocol, but not the treaty, and gave both pro- 
tocol and treaty to Senators PATTERSON, FRELING- 
HUYSEN, and HAMLIN, who had not received either 
of them before. As I never had but one copy of the 
State Department final proof of the treaty taken on 
the 5th instant, I am satisfied that Mr. Davisis right 
and that I received it at my room, and not at the 
Department. I have_just received from him the 
inclosed letter, which I beg leave to incorporate in 
my statement. This statement I submit as acorrec- 
tion of my statement last night, and desire to have 
it entered as such, but will go before the committee 
at its next meeting if desired. 

0. P. MORTON. 


May 24, 1871. 


_ Dear SIR: Referring to ourconversation this morn- 
ing, Lbeg to say that on the evening of Friday, the 5th 
May, I was at your rooms to meet you and Senator 
Cammnon for the purpose of reading portions of my 
private diary of the proceedings before the joint 

igh commission; that while wo were reading my 
clerk came in from the printing office with the copies 
of tho new revise of the treaty printed thatday; that 
I opened the parcel and gave acopy to Senator CAM- 
ERON and yourself and went on at once with the 
reading, as the time was short and we wished to 
finish the subject of the Alabama claims that even- 
ing, if possible; and that I tied up the parcel and 
took all the other copies away with me, 

On Monday, the 8th, you were at the Department 
with Senators PATTERSON, HAMLIN, and FRELING- 
BUYSEN. I gave eachot you a copy of the protocols 
which had just been printed, and also a copy of the 
treaty to each of the Senators who had not pre- 
viously received a copy. I didnot then give you a 


copy. 
Yours, very truly, J.C. B. DAVIS. 


Hon. 0. P. MORTON. 


Wasurneton, D. C., May 24, 1871. 


Sır: In compliance with Mr. Davis’s request, I 
have the honor to inclose for your use a tabulated 
statement of the distribution, of the copies of the 
two editions of the treaty printed at the Congres- 
sional Printing Office, May 1 and 5. 

I have the honor to be, sir, your obedient servant, 


THEODORE W. DIMON. 
Hon. 0. P. Morton, United States Senate. 


Persons. er ey a Date sent. Ge. Date sent. Aig eames Date sent. 

American COMMISSION ETS. seese reesse arm 5+1 May 1 4 May 3 e May e 

ER P Ps . ay 
British commissioners.. 6 May 1 { 10 May 8 
Chandler. af May 1 - -= - = 
Cameron” ] Mayl - - 1 May 5 
Conkling.. 1 May 1 ~- ~ - = 
Edmunds... 1 May 1 is - - - 
Frelinghuysen. 1 ayl - - 1 May 8 
Howe....... 1 Mayi - - - - 
Harlan. 1 May 6 - - - - 
Morton. 1 May 1 - - 1 May 5 
Casserly... - - - - 1 May 6 
Patterson - - - - 1 May 8 
Schurz... - - - - L May 10 
Hamlin. - - - - 1 May 8 
Sumnert - - - - 1 May 8 
Engrossing clerkst,. 2 May 1 - - - May 9 
Used for Printer. - - - - 2 May 9 
President ... - - - - 1 May 9 
Boutwell.... - - - - 1 May 9 
Secretary of Interior.. - - - - 1 May 10 
Postmaster Genera - - - - 1 May 10 
Attorney General.. ... $ - - - 1 May 10 
Secretaries of War and Navy... - - 3 - 2 May 10 
General Cushing?...... i May 5 - - - = 

* In exchange. By Judge Hoar. | ¢ Burned. 2 General Cushing returned his copy May 7. 
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(Indorsement on the preceding statement.) 

Dear Sir: The within is a copy of the memoran- 
dum kept by Mr. Dimon, confidential clerk to the 
Assistant Secretary of State, of the names of Sen- 
ators to whom advance copies of the treaty were 
given. It was sent to me by order of Mr. Davis. I 
will thank you to attach it to my statement given to 
you to-day. 

Yours, truly, 

0. P. MORTON. 

Senator CarrENTzER.] 

Before the reading of the testimony of Sen- 
ator Morton was concluded, 

Mr. THURMAN. Mr. President, Iam told 


that this testimony cannot be read under three 


hours. : 

Mr. WILSON. I should like to ask if it is 
in order to read this when another matter is 
pending. 

Mr. MORTON. [I hope that it will be con- 
tinued, at least until the reading of my testi- 
‘mony is through, and let all go together, 

Mr. FENTON. It can all be printed, if 
that be desired. 

Mr. THURMAN. If the Senator from Indi- 
ana desires that the reading of his deposition 
shall be concluded I shall not interpose; but 
I understand a motion will be made to print, 
and if any Senator desires a specific statement 
of what the testimony is I have no doubt the 
chairman of the committee will give it to him 
if requested so to do; but that we should sit 
here for three hours to hear all that testimony 
read strikes me as a very useless consumption 
of time. 

Mr. CONKLING. The Senator from Ver- 
mont, who asked for this reading, is out; but 
lam sure that his request comprehended no 
such length of testimony as the Senator from 
Ohio indicates. My impression is that more 
than half, in length, of the testimony which 
the Senator from Vermont asked to have read 
has been read now. 

As tothe suggestion made by the Senator 
from Massachusetts, manifestly this isin order. 
I submit to him, as it is a privileged question, 
and the testimony being part of the report, of 
course itis as much in order, if any Senator 
insists upon it, to have one part read as another. 
The Senator from Indiana has a perfect right 
to have his testimony read, and I have a perfect. 
right to have mine read. 

ir. THURMAN. 1 do not deny that. I 
did not observe that the Senator from Vermont 
was out; but what I suppose every one will 
see is that we ought not to sit here for three 
hours to hear all this testimony read. 

Mr. WILSON. Ido not wish to take any 
advantage of the absence of the Senator from 
Vermont; but I do hope that we shall not have 
to listen to the reading much longer at an 
rate. We have a question before us that 1 
think it is important to act upon. 

Mr. EDMUNDS. What was my friend from 
Massachusetts saying? I was called out to 
see a person. 

The PRESIDING OFFICER, (Mr. Nye in 
the chair.) A proposition was made to sus- 
pend the reading of the testimony. 

Mr. MORTON. I think it is due to the 
Senators, whose testimony is being read, and to 
the whole Senute also, inasmuch as a portion 
of it is read, that that of Mr. J. C. B. Davis 
should be read. 

Mr. EDMUNDS. I think so, too; and I 
think it is due to all the Senators whose names 
have been mentioned in connection with. the 
baseness that somebody has perpetrated, either 
in the Senate or out of it, that the testimony 
of all those whose names have been referred to 
in print—I am one of them, and my friend 
from Indiana isanother—should be read ; and 
the testimony of the employés of the Senate 
who have in any manner been acquainted with 
or connected with those Senatorsin any degree 
should be read as a matter of simple justice. 
Ido not know what the testimony is; but let 
it be read plainly here in the face of the world 
and let us see what it is. I insist upon the 
reading going on. 

Mr. SHERMAN. Documents are sent to 
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us of the highest character, involving infinitely 
greater consideration than this, almost every 
day, and they are ordered to be printed without 
being read. It would be practically impossible 
to conduct the business of this body if all doc- 
uments sent to us by the executive authorities 
or communicated to us by the other House 
were read. Now, it does seem to me that Sen- 
ators ought to be willing to forego the reading 
of this testimony, which we are not in a con- 
dition to listen to patiently if read, which we 
can examine at our leisure, and the general 
results are stated by the committee; no doubt 
correctly stated. 

Mr. CONKLING. There is no result stated. 
The committee simply report the testimony 
taken. 

Mr. SHERMAN. But the general result 
we can act upon. I intend at the proper time 
to offer a modification of the resolution of the 
Senator from Massachusetts, which I hope will 
be acceptable to the Senate, and that we shall 
adopt it and be allowed to go away. As the 
committee itself does not propose any affirm- 
ative action, or any resolution, or any further 
inquiry, as a matter of course we are left to 
make such propositions as seem to us to be 
right and proper. I trust the Senate will not 
weary themselves by a reading which will be 
ineffective. Very few attend to it. 
friend from Vermont, who called for the read- 
ing of this paper, during its reading went off, 
and has been absent during the reading of 
most of it. Is it proper that we should punish 
ourselves here at this hour of the session listen- 
ing to this testimony? 

r. CONKLING. It will take less time to 
read it than we have consumed in talking about 
it. It will not take fifteen minutes to read 
what was asked for. 

Mr. SHERMAN. I think it will take a great 
deal of time. 

Mr. EDMUNDS. If the Senator from Ohio 
is through I should like to take the floor. 

Mr. SHERMAN. I submit the motion that 
the further reading of the papers be dispensed 
with, and that they be printed. That isa par- 
liamentary motion. 

Mr. EDMUNDS. Before I make the point 
of order on the motion, that I have a right to 
have that paper read as part of the report of 
this committee, which is perfectly plain, I wish 
to suggest to the honorable Senator from Ohio, 
who has done me the honor to comment on the 
fact that I was called out fora moment touch- 
ing a matter of proper public interest, that he 
himself has sometimes felt it necessary to be 
absent from the Senate. We have within a 
week considered matters of high public im- 
portance where his great learning aud deserv- 
edly great position in the country would have 
been of ineffable advantage to us; but some- 
thing or other took him away for a little, and 
we are not altogether sure but that we have 
gone wrong in his absence. Like the Amer- 
icans at Bladensburg who did not like the 
battle, he went away, not that he did not like 
the battle; but I think it is net altogether 
graceful (if the honorable Senator will permit 
me to suggest it to him) for him to remark 
upon my going out of the Senate for a min- 
ute on the card of a gentleman who had a 
right to speak to me upon a subject of public 
concern while this paper was being read, I 
being a witness and having some knowledge 
of the testimony that was being read, and to 
remark upon that as a reason why the reading 
should not continue. 

But enough of that. I know my friend from 
Ohio did not intend any improper reflection on 
that subject; neither do I uponhim. Weare ail 
obliged sometimes to go out of the Senate for 
atime. But this is a part of the report of this 
committee. The newspapers of the country 
have laid before the country the names of 
sundry Senators as being connected with cir- 
cumstances which might make it possible for 
them to have been guilty of an impropriety. 
That subject we have undertaken to investi- 
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gate, in order either to reprimand any person 
who may have been guilty among us,or to 
show that we had not been guilty of any im- 
propriety at all, Now, the committee report 
this testimony. It is due, in my judgment, 
in common fairness, to. those of us whose 
names have been brought into connection with 
this subject, that the testimony of the persons 
most nearly connected with it—ourselves and 
that of the employés of the Senate—should be 
read here publicly, if it takes a week, because 
it is a matter of propriety and duty. Time 
has nothing at all to do with it, in my opin- 
ion. The newspaper press, who have been 
impugned in a certain sense, and who have a 
right to their opinions, and who, so long as 
they try, as I have no doubt the largest num- 
ber of them do, to tell the truth, will always 
have my respect and support—the press have 
aright to it.. Itis right that this thing now, 
so far as we can get at it from this testimony, 
should be made public, by being plainly read 
so that we can understand it. 

Now, Mr. President, on the motion of the 
Senator from Ohio I make the point of order 
that this being a part of the report of this com- 
mittee, it is not competent under the rules to 
dispense with the reading of it. I have a right 
to have it read as part of the report. 

Mr. SHERMAN. IJ should like to have that 
rule read. I know of no rule, but perhaps 
there is one, that places it beyond the power 
of a majority of the Senate at any time to dis- 
pense with the reading of a particular docu- 
ment. If there is arule which compels us to 
sit here and listen to this testimony, I should 
like to have it read, ; 

The PRESIDING OFFICER, (Mr. Nye.) 
The Chair was about to suggest that he sup- 
poses the Senate is the proper judge of whether 
the reading of a paper shall continue; and the 
Chair holds that it is in order to make the . 
motion that the Senator from Ohio has made. 

Mr. EDMUNDS. Then I hope it will be 
voted down, 

The PRESIDING OFFICER. It is for the 
Senate to say whether they will suspend the 
reading or not. 

Mr. WILSON. The Senator from Vermont 
says that he hopes the motion of the Senator 
from Ohio will be voted down. I hope it will 
be voted up. I do not think it is necessary to 
weary the Senate with reading this evidence. 
It will find its way into the public press; it 
will be published as a public document, We 
shall all have the privilege, those of us who 
choose to do so, of reading it. I do not think 
we Ought to weary ourselves at this hour of 
the day in reading it. But there is another 
and a greater reason even than that to do so 
will require us to go without our dinners or 
will weary us, and that is this: there is a reso- 
lution pending before the body to discharge 
two persons held in the custody of the Senate, 
and I want to get the sense of the Senate 
fairly and squarely upon that question. I do 
not want to postpone it to a late hour. 

Mr. CONKLING. Will the Senator allow 
me to make a suggestion to him ? 

Mr. WILSON. Certainly. 

Mr. CONKLING. The Senator is no more 
anxious (although his reasons may be differ- 
ent) than I am to get to an end of this busi- 
ness; and if he will pardon me the suggestion, 
knowing as I do something about the length 
of this testimony, I beg to say to him that more 
time is being now consumed thanit would take 
to read so much of the testimony as the Sen- 
ator from Vermont demanded the reading of. 
1 merely mention that fact to my friend that 
he may accommodate himself to it. 

Mr. WILSON. Iam obliged to the Senator 
for the suggestion ; and if that be the case, and 
the Senate choose to vote down this motion, 
very well. I only want to reach the main ques- 
tion and do what J think is an act of justice. 

Mr. EDMUNDS. Now, Mr. President, the 
Chair will pardon me if I say that I am. some- 
what surprised at its decision on this matter 
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of order; for as this is a part of this report 
of the committee by express statement of the 
committee, itis the subject before the Senate 
for consideration, and every Senator, there- 
fore, upon every principle of parliamentary 
law that I am acquainted with, has a right to 
have it read in order that he may be instructed 
as to what his vote ought to be upon the pend- 
ing proposition. And in fortification of that 
position I will suggest to the honorable occu- 
pant of the chair that we have a rule— 

“That when any paper is presented ’’— 

Not. a report of a committee, but a paper 
which somebody wants to be read— 


“it may be submitted to the Senate whether it shall 
be read.” 


That is another thing; but this is the report 
just as if in the midst of the reading of the 
text of the report of the honorable Senator 
from Wisconsin, so to speak, I had risen and 
said, ‘I move to dispense with the reading of 
this report altogether.” How could Senators 
know whether they should dispense with it or 
not until they knew whether it contained mat- 
ter that it was important should be known? 
And- on that very question we should have 
been entitled to have it read in order to know 
how to vote. But, of course, I do not wish to 
appeal from the decision of the Chair upon a 
matter of this kind. I 
matter of justice toward myself and my hon- 
orable friend from Indiana, and the other Sen- 
ators who had copies of what is said to have 
been this treaty; and if the Senate declinesto 
have this read, when we come to consider what 
we ought to do, my friend from Massachusetts 
will pardon me, Lam sure, if [read asa partof 
my remarks—as I think he will agree I have a 
right to do—this very testimony that I think it 
is right and proper should be read now; so 
that nothing will be gained by undertaking to 
stifle this reading, which I feel is due to myself 
as one of the supposed culprits; and so [have 
no doubt my friend from Indiana feels. It had 
better be read here plainly and publicly. 

Mr. SUMNER. Mr President, when the 
question presented by the report comes up for 
consideration, which is not the case now, for 
notoriously the report cannot be considered 
to-day, it will then be proper for the Senator 
from Vermont, or any other Senator, to ask 
to have any part of the report read; but it is 
certainly contrary to the usage of the Senate 
to read reports when they are made. The 
excellent reports of the Senator from Vermont 
on pensions are not habitually read when he 
presents them to the Senate; it is only when 
the cases come up that they are then read. 
Great questions of public interest are coh- 
stantly before the Senate on which reports are 
made. Nobody asks for the reading of the 
report when it is made. I remember but one 
or two instances where there has been such 
reading during all my service in the Senate. 
.On the Nebraska bill, in 1854, Mr. Douglas 
read his report at the Clerk’s desk, and Mr. 
Collamer read his minority report immediately 
after. I think there has been one’ instance 
since. That was a question already convulsing 
the country, and there was great interest in 
hearing the statements both of the majority 
andthe minority. 

Now, J see no occasion to take the time of 
the Senate on this reportat this moment, espe- 
cially when I considerthat the liberty of fellow- 
citizens is in question. The reading of this 
report postpones the consideration of the reso- 
lation which is to open the prison-doors of this 
Chamber, to hand over to the liberty which I 
think justly belongs to them, fellow-citizens 
now detained in custody. I hope, therefore, 
that.there will be no further delay; that the 
further reading of this report will be dispensed 
with; and that we shall proceed with the con- 
sideration of the resolution. 

Mr. THURMAN. Iwill say one word about 
this matter.. Surely there can be no doubt of 
the right of the Senate to dispense with the 


I only say that it is al 


report. Take the report made by the Senator 
from Pennsylvania [Mr. Scorr] on southern 
outrages. The testimony made four hundred and 
odd pages. Could any Senator have required 
that all that testimony should be read? 

Mr. EDMUNDS. May I ask my friend a 
question ? 

Mr. THURMAN. Certainly. 

Mr. EDMUNDS. Is it his judgment that 
the propriety, the legal propriety, 1 mean, 
under the rules, of reading the report of a 
committee depends on its length? 

Mr. THURMAN. I am not talking about 
a question of propriety. If the Senator had 
waited he would have heard me say that if 
there was any Senator here who wants his 
testimony read I certainly would be willing 
to sit here as long as may be necessary to read 
it, because I would not refuse such a request 
as that to any Senator or any officer of the 
Senate. But as to the right of the Senate to 
dispense with the reading of testimony nobody 
can doubtit. There was one report made here 
by the Committee on the Conduct of the War 
that was a thousand and odd pages in length. 
Was the Senate bound to hear it all read? 

Mr. CONKLING. That was testimony. 
The honorable Senator, if he will pardon me, 
loses sight of this distinction; here the testi- 
mony is the report. It is not testimony accom- 
panying a report; it is the report itself. Now 
the proposition is that the Senate can be com- 
pelled to act upon a paper, a resolution, ora 
report without hearing it read at all. 

Besides, if my honorable friend will pardon 
me, as my purpose is like his to economize 
time, he will see that any Senator has a right, 
in spite of the vote of the Senate, to take this 
testimony and read it himself as part of his 
remarks, and if he had consented to let the 
Secretary proceed I say to him that before this 
time, in my opinion, the reading demanded 
would have been finished. Had we not better 
take the shortest way out and drop this motion? 

Mr. THURMAN. I was informed when I 
called the attention of the Senate to this mat- 
ter that the reading of this testimony, if it was 
all to be read—and that was what 1 understood 
was the requisition—would take several hours. 

Mr. EDMUNDS... My friend entirely mis- 
states me about that, not intentionally, for I 
know he would not do that. I only asked that 
the testimony of the Senators who were sup- 
posed to have had these copies, and of one or 
two officials of the Senate whose names were 
brought into connection with it, might be read 
as matter of mere justice to those Senators and 
those officials. . 

Mr. THURMAN. I should certainly not 
object to the reading of any deposition that a 
Senator wished to have read as matter of 
justice to himself; but this I have to say: 
when [ called the attention of the Senate to 
the matter I supposed there was a universal 
disposition to adjourn finally to-day. Now, if 
this testimony is to be read it will take some 
time. I do not want another night session 
after last night’s session, and I shall move that 
the Senate adjourn, so that the reading can go 
on to-morrow if we are to have two or three 
hours of reading. 

The PRESIDENT pro tempore. Does the 
Senator from Ohio move that the Senate 
adjourn ? 

Mr. THURMAN. I will at five o'clock. 

Mr. TRUMBULL. Mr. President, I desire 
to make a suggestion in regard to this matter. 

Mr. THURMAN. Will the Senator allow 
me to say one word more? If any action is 
asked against these new recusant witnesses, 
of course their depositions must be read in 
order that we may know whether they are con- 
tumacious and determine that the questions 
put to them were proper and what is to be done 
with them, if there is to be any resolution 
offered in regard to them. 

Mr. TRUMBULL. I was going to make a 
suggestion to the Senate to see if we could not 


further reading of this testimony or of any || come to some disposition of this matter, with- 


out protracting it, ata time when the Senate 
is impatient to adjourn; and in view of that 
impatience and of the probability of an early 
adjournment, to see if something could not be 


-done that would be satisfactory to the Senate, 


would vindicate its authority and the law, and 
at the same time dispose of this matter. 

I will preface a motion which I am about to 
make, if it shall seem to meet the views of a 
majority of the Senate, with a view of bringing 
this matter to an issue, by stating that unques- 
tionably these witnesses are in contempt by 
refusing to answer proper questions which have 
been propounded to them. At least thatis my 
opinion, and I think there cannot be two opin- 
ions on that subject on the part of any per- 
son who examines the facts. The Senate has 
already decided that point in reference to wit- 
nesses who appeared before the committee. 

Those two witnesses are in the custody of 
the Sergeant-at-Arms. Two other witnesses 
have since appeared before the committee 
and refused to answer what the committee 
deemed to be proper questions to be pro- 
pounded to them. They are, therefore, in 
contempt also. But, Mr. President, the busi- 
ness for which the Senate was convened in 
extraordinary session has been completed and 
the Senate is about ready to adjourn. If 
those two witnesses who are now in contempt 
are to be dealt with by the Senate they must 
be summoned to appear before the Senate, 
and they must have an opportunity to purge 
themselves of the contempt before the Senate, 
and to answer these questions, before any defi- 
nite action can be taken by the Senate in ref- 
erence to them; at least that is the usual 
course of proceeding. 

Now, in view of that state of facts, and as the 
Senate will be indisposed to remain here for 
the purpose of bringing these witnesses before 
it, and in view of the law which makes ita 
misdemeanor for witnesses to refuse to answer 
questions propounded to them by a committee 
of Coygress, I venture to suggest what I regard 
as the better course. It requires no action of 
the Senate in regard ‘to these witnesses who 
are now in contempt for refasing to answer 
questions propounded to them by the commit- 
tee. That is the offense by the statute. All 
that is necessary to be done is that the com- 
mittee should report to the House of which 
they are a committee that witnesses have re 
fused to answer proper questions ; and it then 
becomes the duty of the Presiding Officer to 
certify that fact to the district attorney of the 
District of Columbia, and the duty of the dis- 
trict attorney to bring it to the notice of the 
grand jury, who will take proper action in the 
case. Now, in regard to those witnesses that 
have refused to answer, it is not necessary to 
detain the Senate here several days to bring 
them into the Senate. The fact was reported 
by the Senator from Wisconsin a few minutes 
ago to the Senate, and under the circumstances 
I think if we cause these witnesses, as the law 
causes them, to be turned over to the district 
attorney here to be dealt with, it will satisfy 
all that we are required at this moment to do, 
and enable the Senate to adjourn and go home. 

But there are two other witnesses in custody. 
What isto be done with them, it may be asked? 
We cannot keep two in castody and turn them 
over, as we have already done, to be dealt 
with according to law, and allow two other 
persons equally guilty to run at large. There- 
fore my suggestion is this: that the better 
course would be to discharge from custody 
those that we have in custody—the authority 
of the Senate has been vindicated in reference 
to them—and let them answer to the law in 
the same manner as the last two witnesses, 
Let all four of them be dealt with according 
to law, and the Senate can then adjourn. 

And now, Mr. President, as it requires no 
action on the part of the Senate, and with a 
view of seeing if we cannot dispose of this 
thing at once, the report having been made to 
the Senate and received, the law declaring 
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what the duty of the Presiding Officer is, to 
certify the fact to the district attorney, I move 
to lay this whole subject ou the table; and if 
that motion prevails, I shall follow it with a 
motion to discharge from custody the two per- 
sons that are now in custody here, to be dealt 
with as I have stated. 

Mr. SHERMAN. That is the resolution 
now pending. 

Mr. SUMNER. Lay the report on the table. 

Mr. TRUMBULL. I thought the report 
was pending. 

Mr. EDMUNDS. 

Mr. TRUMBULL. 


table, 

Mr. WILSON. The report, not the reso- 
lution. 

Mr. TRUMBULL. There cannot be two 
things pending. Hither the report or the reso- 
lution is pending. And I inquire of the Chair 
which it is? 

The PRESIDENT pro tempore. 
is pending. a 

Mr. TRUMBULL. Then I move to lay the 
report on the table. 

Mr. SHERMAN. The resolution was laid 
aside informally. 

Mr. TRUMBULL. That was laid aside 
and the report is up. ; 

The PRESIDENT pro tempore. The Sen- 
ator from illinois moves to lay the report on 
the table. 

Mr. SHERMAN. And that it be printed. 

Mr. TRUMBULL. It will be printed, of 


course. 

The PRESIDENT pro tempore. The ques- 
tion is on the motion of the Senator from 
lilinois, to lay the report on the table. 

The motion was agreed to; there being, on a 
division—ayes 84, noes 11. 

The PRESIDENT pro tempore. The report 
is ordered to lie on the table, and be printed. 
RELEASE OF RECUSANT WITNESSES. 

Mr. TRUMBULL. Now, I hope we shall 
vote on the resolution.: 

Mr. WILSON. Now we have the resolu- 


tion up. _ , . 

Mr. TRUMBULL. If there is a resolution 
pending, as I understand there is, I ask that 
it be acted on. 

The PRESIDENT pro tempore. The reso- 
lution was laid aside informally, and its con- 
sideration will now be resumed. , 

Mr. TRUMBULL. 1f that covers the point, 
I hope it will be adopted. f 

The Chief Clerk read the resolution of Mr. 
Wiusoy, as follows: 

Resolved, That the Sergeant-at-Arms of the Sen- 
ate be, and he is hereby, directed to discharge Z. L. 
White and H. J. Ramsdell, now held in custody by 
him’ by an order of the Senate, immediately upon 
the final adjournment of the present special session 
of the Senate. 

Mr. SHERMAN. 
tute: 

Resolved, That it appearing that the committee 
have been unable to ascertain by whom the treaty 
of Washington was made public, by reason of the 
refusal of witnesses to testify, and no proof appear- 
ing that any Senater or officer of the Senate dis- 
closed said treaty, it is ordered that the committee 
be discharged from the further consideration of the 
subject, and the Senate being about to adjourn the 
witnesses now in custody be discharged. 

Mr. TRUMBULL. I do not know that I 
have any objection to that long resolution; it 
would accomplish the ouly object which I have, 
which is to dispose of this matter; buat I would 
prefer a mere resolution to discharge from cas- 
tody the persons who are now held in custody. 
I wish to say one other word, and that is that 
I have already stated that these witnesses are 
in contempt, and by that I mean that they have 
refused to answer proper interrogatories. That 
is the question that is to be dealt with in their 
eases. They ought to have answered; it was 
their duty to have done so, in obedience to the 
law and in the proper discharge, as it seems to 
me, of their duty, for I do not think that the 
press of the country is to be elevated in its 
eharacter by winking at the obtaining of news 


It is pending. 
I move to lay it on the 


The report 


I offer this as a substi- 


.was not the treaty, no more than the abstract 


by any improper means; and if no improper 
means were resorted to to obtain news, when a 
proper investigation takes place it seems to me 
there ought to be no objection on the part of 
correspondents of papers or the gatherers-up 
of news, (in view of the fact that the investiga- 
tion is in support of lawand of proper author- 
ity,) to freely and fully disclose everything 
that is necessary to enable the law to take its 
course. In the condition the matter now is, 
the witnesses having assumed the position 
they have, the authority of the Senate hav- 
ing been vindicated, and we being about to 
adjourn, and as | have already stated, it being 
almost impracticable for the Senate to remain 
with a view of dealing with the other witnesses, 
I think the better course is to let them take the 
consequences of the position they haveassumed 
before the judicial tribunals of the country. 

Mr. SHERMAN. AsI am afraid the prop- 
osition I have offered will give rise to debate 
at this period, when debate can be of no pos- 
sible use, I withdraw the amendment and will 
let the original resolution stand. 

Mr. WILSON. Now I hope we shall have 
the yeas and nays on the resolution and set- 
tle it., [‘ Question!’ ‘Question!’ ] No; I 
will not ask for the yeas and nays. 

Mr. EDMUNDS. Letus havethe yeas and 
nays by all means. 

Mr. CORBETT. I simply desire to say 
that I preferthe resolution of the Senator from 
Massachusetts; for the reason that it covers 
the ground, and that some doubt might arise 
as to the resolution of the Senator from Ohio. 

Mr. SHERMAN. Thatis withdrawn. 

Mr. CORBETT. I understand that. There 
is a question as to whether this newspaper did 
publish the treaty. I understand that the 
Tribune published what purported to be the 
treaty without the fortieth article, so that it 


of the treaty published previously was the 
treaty. Neither was it signed. ‘The publica- 
tion in the Tribune was not signed, and it was 
without the fortieth article, and therefore it was 
not the treaty, and they are no more guilty 
of publishing the treaty than they were in pub- 
lishing the abstract of the treaty previously. 
Under the resolution that was adopted by the 
Senate the committee was instructed in these 
words: 

“Resolved, That a select committee of five Sena- 
tors be appointed by the Chair, who shall investigate 
how, and by whom, the treaty known as the treaty 
of Washington and other recent proceedings of the 
Senate in executive session were made public, and 
that said committee have power to send for persons 
and papers.” 

The only “treaty” isthe document that was 
printed in confidence for the Senate, and it has 
been decided that this publication in the Trib- 
une was not the treaty, because it was not 
taken from a paper published in confidence for 
the use of the Senate. Therefore, I do not 
see but that the committee have discharged 
their duty. They have ascertained that this 
was not a true copy, and, as I understand by 
the testimony of the honorable Senator from 
Vermont, [Mr. Epmunps,] the copy that he 
received was different from the copies which 
we have upon our tables, and which were 
delivered to us in confidence. Therefore this 
whole question, it seems to me, falls to the 
ground, and we find that the Tribune has not 
published the treaty. For that reason I hope 
these prisoners will be discharged. 

The PRESIDENT pro tempore. The ques- 
tion is on the resolution of the Senator trom 
Massachusetts, [ Mr. Witsoy, ] upon which the 
yeas and nays have been requested. 

The yeas and nays were ordered. 

Mr. TRUMBULL. Before the vote is taken 
I desire to call the attention of the Senate dis- 
tinctly to what the law is. There seems to be 
some misunderstanding among Senators. 

Mr. WILSON. You can do that afterward. 

Mr. TRUMBULL, I think it had better be 


distinctly understood before we vote that it is 
the duty of the presiding officer to certify the I 


facts. This is the act.of January 24, 1857, 11 
Statutes-at-Large, page 155: l 

“Suc. 1. That any person summoned as a witness 
by the authority of either House of Congress to give 
testimony or to produce papers upon any matter be- 
fore either House, or any committee of either House 
of Congress, whoshall willfully make default, or who, 
appearing, shall. refuse to answer. any question 
pertinent to the matter of inquiry in consideration 

eforethe House or committee by which he shall be 
examined, shall, in addition to the pains and pen- 
alties now existing, be liable to indictment as and 
for a misdemeanor, in any court of the United 
States having jurisdiction thercot, and on convic- 
tion, shall pay a fine not exceeding $1,000 and not 
less than $100, and suffer imprisonment in the com- 
mon jail not less than one month nor more than 
twelve months.” 

Section three declares— 

“That when a witness shall fail to testify, as pro- 
vided in the previous sections of this act, and the 
facts shall be reported to the House, it shall be the 
duty of the Speaker of the House or the President 
of the Senate to certify the fact under theseal of the 
House or Senate to the district attorney for the Dis- 
trict of Columbia, whose duty it shall be to bring the 
matter before the grand jury for their action.” 

Now itis reported to the Senate, and when 
it is so reported to the Senate it becomes the 
duty of the presiding officer to certify that 
fact; so that no other action is necessary than 
to bring the matter to the notice of the Senate, 
and I understand thatthe Presiding Officer has 
already notified the district attorney—I have 
heard that, though I have not heard it offi- 
cially—in regard to the two witnesses who are 
now in custody. 

Mr. BOREMAN. Mr. President, I should 
like to ask the Senator from Illinois his opin- 
ion as to the effect of a resolution discharging 
these witnesses on the proceeding in court. 
If we now pass a resolution to discharge them, 
will not that be a discharge of the offense? 

Mr. TRUMBULL. [think not. It would 
have no effect upon it, in my judgment. 

Mr. DAVIS, of Kentucky. By way of mak- 
ing that matter certain, I move, as an amend- 
ment, a proviso that this resolution shall in no 
way interfere with the duty of the Vice Presi- 
dent as presiding officer of the Senate in rela- 
tion to the subject. 

Mr. TRUMBULL. There is no objection 
to that, but it is not necessary, I think. 

Mr. DAVIS, of Kentucky. There will be no 
difficulty then. 

The PRESIDING OFFICER. The Secre- 
tary will reduce the amendment to writing. 

Mr. EDMUNDS. Mr. President, the effect 
of this resolution with the amendment of the 
Senator from Kentucky will be to instruct any 
grand jury or any district attorney of the Dis- 
trict of Columbia that the Senate is of opinion 
that it has been engaged in an unwise effort 
to extract statements from gentlemen who 
ought not to be obliged to make them, and 
that even if they were technically guilty of a 
violation of the statute, it was one of those 
mere technical and formal breaches of law in 
the interest of honesty and honor which ought 
not to be prosecuted at all. That will be the 
effect of this resolution, and I wish to wash 
my hands of that part of it in advance; other 
gentlemen can do as they like. 

The next effect will be that the public will 
be entirely satisfied, as I confess I shall be, 
as the result of the judgment of the Senate, 
that this treaty came to these enterprising gen- 
tlemen, with whom I have no personal quarrel 
at all, by the dishonor of some Senator; pos- 
sibly myself, because I had the means, as my 
testimony has been read, for if I could have 
found out the emendations that were made to 
the print which I had I could have corrected 
that print and have sold it out. Now the pub- 
lic will be satisfied (and I do not blame them 
for it, for it will be a perfectly logical deduc- 
tion and a perfectly fair one) that we have 
been undertaking to whitewash ourselves. 

That will be the result. And they will find 
out another thing which I deplore much more 
than any of these, because the mere fact of the 
publication of this treaty is of no consequence 
atali; that is an entirely false issue. Here 
men obtained information that ought not to be 
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obtained, and they are called as witnesses and 
asked to disclose it, being outside of the pro- | 
fessions that claim the privilege of secrecy; 
and everywhere, as you find it in this additional 
report, if they do not think it a wise thing to 
tell the truth they decline. And it will be the 
opinion of mankind that the Senate thinks 
that, so far as it relates to our operations, no | 
man is obliged at any time to tell anything that 


he may be called upon to tell in any of our || 


investigations, whatever the statute may he, 
and if he fails to tell, there will be no conse- 
quences resulting to him or to the public of 
the least degree of inconvenience. That will 
be the result; and I think, sir, that is a great | 
calamity in the interest of truth. 

Senators wish to abolish this rule of secrecy | 
altogether, and there are many considerations 
which would lead to that conclusion. There 
are many on the other hand—lI do not intend 
to weary the Senate by stating them—a great 
many on the other hand. Butif this rule is 
not to beabolished, then you have the extraor- | 
dinary proposition that it is perfectly honor- 
able and right for everybody to tell what he 
can obtain secretly from somebody that does | 
know it, and it is perfectly dishonorable for 
everybody else to tell anything about it—a 
proposition which no man will maintain, a 
proposition that is disgraceful to. us in hav- 
ing rules of this character, as we believe for 
the public interest, and at the same time de- 
clining (because that is the result of this per- 
formance in the sense of our duty) to compel 
gentlemen to state the truth because they think 
that they are bound not to state it. Very well; | 
let us honor their concientious convictions, but} 
let them honor ours as well. 

Ought they not to be willing to put us upon 
an equality with themselves, and to say that 
while as a matter of honor they feel obliged to 
take the consequences of refusing to testify, 
they respect the same honorable obligation to 
the law that governs the other side of this con- 
troversy, and which therefore compels us, in 
vindication of our constitutional rights and in 
vindication of our personal honor, to carry the 
investigation to a point which shall determine 
the real truth, which alone can vindicate any- 
body either by exculpation or by punishment ? 
There is the difficulty; to stop this now is to 
tell the world, and tell it truly, that we do not 
really wish to know whether any of ourselves 
have been guilty of dishonor or not. Now, if 
Jam the guilty party—possibly I am ; the pub- 
lic from this testimony cannot tell to a certainty | 
until you carry it through—I wish to suffer the 
punishment of it. If some other person is 
guilty of the dishonor and I am not, I for one 
do not wish to bear the obloquy which attaches | 
to him, for I have faults enough of my own | 
without this one. ‘Thatis the way it looksto me. | 
Therefore, Mr. President, though I suppose | 


this resolution is to go through, Í wish to say | 
that while I do not at this moment (because | 


honor) criticise the sense of honor which 
seems to oblige these gentlemen to say that 
they will not tell what they know, I think that 
they and everybody else ought to have the 
same respect for our honor aud let us pursue | 
the plain law in vindication of this inquiry, | 
which is plainly incumbent upon us, as it 
seems to me. 

Now, then, if the judgment of the Senate 
shall be that these rules are utterly broken 
down, and they are, the result will be that they | 
become the shield for misrepresentation, or 
else every Senator must feel at liberty, in order 
to vindicate himself, to reveal what he knows 
of the private consultations of this body so far 
as in his honest judgment it is necessary for | 
the cause of truth or self-respect. There is 
no choice. You must take one alternative or 
the other. If misrepresentation, without pun- 
ishment, without pursuit, is to go out from 
such of the consultations of this body as it is 
thought wise to have ‘private, then I say that 
when the sense of the Senate has determined | 


| 

Pre saa | 

no man can criticise another man’s sense of | 
| 


that that species of betrayal and of misrepre- 
sentation shall not be sought out and punished 
it is the right of every man of honor in this 
body to defend himself and to defend his con- 
stituents by placing himself right before the 
public. Therefore, asin the case of my honor- 
able friend from Massachusetts [Mr. SUMNER] 
the other day, who stated, and rightly, that any 
observations he may have been supposed to 
make in private consultations touching matters 
of public concern here were grossly misrepre- 
sented, he ought to have the right, (if you 
adopt this principle of inquiring into nothing 
and carrying nothing to its results,) and I 
should defend him in exercising the right, not 
only of stating, as he did the other day, that 
he did not say so and so, but that he did also say 
so and so, as the truth might be. If that is 
the general understanding, very well; let us 
all understand it; but, of course, the effect of 
that is to have nothing which can be regarded 
as really confidential, because every gentle- 
man must judge for himself of what it is neces- 
sary that he should reveal for the sake of truth 
and honest and fair dealing between gentlemen 
and men. 

Now, I wish to say, Mr. President—and it is 
scarcely necessary that I should say it—that I 
have not the slightest quarrel with these gen- 
tlemen. They exercised their own judgment 
as to what it was fitting for them to do. I 
shall exercise mine. I think the law requires 
me and that duty requires me to insist that 
they shall answer. They think it docs not. If 
a majority of the Senate think they are right 
and l am wrong, very good; I submit. That 
is all I have to say. 

Mr. WILSON. Mr. President, the Senator 
from Vermont [Mr. EpmMunps] is an acute, 
adroit, and skillfullawyer, and we who are not 
lawyers think it sometimes the business of such 
lawyers ‘‘ to make the worse appear the better. 
reason.’’ Now, sir, I think the Senator from 
Vermont has not put this case fairly before the 
Senate or the country. I do not think the 
Senator believes, I am confident the country 
will not believe, that this treaty has gone to 
the public through the personal dishonor of 
any member of this body. There is not the 
shade of the shadow of evidence that impli- 
cates any member of this body in that matter, 
and the country will see nothing. 

We have had an investigation. The honor- 
able Senator from New York [Mr. CoyKuine] 
prepared the resolution; it was introduced by 
the honorable Senator from Wisconsin, [ Mr. 
CARPENTER. | 

Mr. CARPENTER. I call the gentleman 
to order. He has no right to disclose what 
took place in executive session. 

Mr. WILSON. I beg pardon for that. 

Mr. NYE. I do not sce that there is any 
objection to it under his theory. 

Mr. CARPENTER. I do not, either. 

Mr. WILSON. What I wished to say was 
that all of us assented to it. At any rate we 
have had this investigation in public, though 
it was begun in private. We have taken testi- 
mony. What we have convicts nobody. I 
do not know what would have come; Ido 
not believe anything would have come that 
affected a member of the body. I do not 
think the country will so consider it. There- 
fore I object to the presentation the Senator 
from. Vermont has put upon the case. The 
case will go before the judicial tribunals, and I 
hope a fair and honest effort will be made to 
execute the lawand that it will be carried out; 


| but I do not see that any of us are implicated 


in this matter. Lhope the resolution pending 
will be adopted. 

Mr. BUCKINGHAM. Task theindulgence 
of the Senate, weary as I know it is, for a few 
moments. 

I have no doubt about the propriety of the 
rule of the Senate. Ihave no doubt that it is 
as binding as a law; that itis arule adopted 


with reference to the public interests, and that | 


it ought to be observed. I have no doubt 


about the propriety of the law that punishes a 
witness if he refuses to answer inquiries made 
by committees authorized by this body. I 
have no doubt that the witnesses who refused 
to answer are in contempt.. They occupy the 
position of men who refuse to answer, when an 
inquiry is put which will lead to the very 
information that the Senate seeks, on the 
ground of personal honor. : 

I believe most fully in the liberty of the 
press, and I will admit the right of men con- 
nected with the press to exert their energies, 
to be as enterprising as they please; and [ do 
not know but that I am ready to admis that 
they havea right to secure, if they can, inform- 
ation which is contraband by the rules of the 
Senate and publish it to the world. I will not 
say that it is the most honorable thing which 
aman can do; but for the sake of the argu- 
ment I will admit the right, and I will also 
concede that they have a right still further to 
obtain the information by purchase if they can, 
and then publish it to the world as news ; and 
this isthe position which they take. But, while 
they take it, and I allow it, I am not quite ready 
to justify it. 

But when a question is propounded which 
will lead to the very information that we are 
seeking, they shield themselves from answer- 
ing it on the ground that they are bound in 
honor not to reveal it. Now, I believe in 
honor. I believe that aman should keep his 
pens: I believe he should be careful how 

e makes them, but when he makes a pledge, 
a promise, when he is under obligations of 
honor to keep a thing secret, if the keeping 
of that secret only brings sorrow and gricf to 
him he should bear the consequences, let them 
come as heavily as they may. But hereis a 
question between the consequences which come 
to an individual by maintaining what he calls 
his honor and the benefits which are to result 
to the public by adhering to a rule which has 
the binding force of law and is adopted forthe 
interests of the public. Now, can a man he 
screened there? J think not. I think public 
justice should outweigh the feelings and the 
privations of the individual, and he is under 
obligations to the public to yield his opinion 
to the demands of Jaw. I do not know how 
public justice could be administered other- 
wise. ‘Take the case which occurred here a 
few years ago on the occasion of the murder 
of President Lincoln. He was shamefully 
murdered, as we all know. It was rumored 
that a man in the neighborhood performed 
certain professional services to a man, and 
it was thought if we could find him we might 
get atthe murderer. He was brought before 
a court. Suppose, when the question, was 
asked, ‘‘Did you perform certain profes- 
sional services, and for whom?’’ he should 
decline to answer on the ground that his pro- 
fessional honor was implicated, which should 
yield, his personal honor or the demands of 
justice? I say the one, the interest of the 
public, is far greater than the other; and he 
is under obligation asa man to yield, to violate 
what he calls his professional honor; but it is 
only yielding to the claims of public duty. 
And there 1s no such thing as the administra- 
tion of justice, in my judgment, in this or any 
other Government without this principle. 

But now there is another question that pre- 
sents itself to my mind; and it has been sug- 
gested in the debate. It is, what can the 
Senate do? In one sense it is like a court; 
and its powers are limited by practice, by 
custom, if not by law. It has been said that 
no legislative body ever held a witness for 
contempt beyond the time of its adjournment. 
This being so, it is a question whether „this 
practice has not all the power and efficiency 
of law, and whether this Senate has a legal 
right to hold these persons in imprisonment 
beyond the time of its adjournment. 
President, it is a great misfortune to justice 
if it has not. But then the court must be 
controlled by the law. If this is the law, 
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if it has been universal, then this may be an 
instance in which the law is unable to press 
the claims of justice so that justice shall suc- 
ceed and triumph. We come short by law, 
we come short by practice of- securing the 
great end which we are aiming at, because we 
have no legal authority. I think there is a 
good deal of force in that; and although I 
condemn most fully and clearly the position 
of the witnesses, I think I must, for that rea- 
son, be constrained to vote for their release. 
I think I must do so contrary to all the votes 
which I have heretofore given; but it appears 
to me that it isin accordance with the limits 


which have heretofore been imposed on the | 


powers of legislative bodies. 

Mr. CONKLING. Mr. President, within 
the last fifteen minutes I was absent from the 
Chamber, not to exceed five minutes, I think 
not so long, and during that absence, as I 
am informed, the Senator from Massachusetts 
nearest mo [Mr. Witsox] made a statement 
which I ask him now to repeatin my presence. 

Mr. WILSON. My statement was this, 
precisely: that the resolution asking for the 
appointment of a committee was prepared by 
the Senator from New York and presented by 
the Senator from Wisconsin; and I intended 
to say that we gave it a unanimous vote and 
were all responsible for it, one as well as 
another, ‘That is what I intended to say; but 
I was reminded that I was trenching upon 
executive matters, which had not come into 


my mind for the reason that this proceeding | 


has been in public so much that it seemed to 
me the whole matter was before us as a matter 
to be talked about, and I did not think I was 
violating the rule. 


Mr. CONKLING. Mr. President, the men- | 


tion of executive session comes too late now; 
the Senator has passed that Rubicon and forced 
me to overleap it with him; he has overstepped 
too far to retrace his steps. Will he gratify 
my curiosity by informing me also for what 
purpose and with what view he made the state- 
ment in reference to my drawing the resolu- 


tion, accompanied, I am told, with some inti- |! 


mation that the Senate followed my lead? 
Mr. WILSON. 


unanimously for it; that we were all commit- 
ted to it as much as the Senator from New 
York or the Senator from Wisconsin, and 
equally responsible; that we had pgoceeded 
with the investigation to a certain point and 
had not proven any Senators guilty in the mat- 
ter, and that now we ought to drop the whole 
matter. That was my intention. I had no 
idea of injuring the Senator from New York in 
any way, shape, or manner, and did not know 
it would. — 

Mr. CONKLING. Mr. President, when- 
ever the honorable Senator from Massachu- 
setts injures me by ascribing to me anything 
that is true, although he violates the rules of 
the Senate in so doing, I give hima bond in 
advance not to complain. I have something 
to say, however, about this statement of the 
Senator, because, attributing to him common 
intelligence, the statement was intended to 
convey to the Senate and to the gallery the 
impression that my statement made to the 
Senate an hour ago was incorrect; I have 


samething to say about it for the further rea- | 


son that it seems designed to give color to the 
false assertions sent abroad in the country 
that I brought forward the proposition to 
investigate the betrayal of the treaty, and that 
I began and urged the inquiry with special and 
personal aims. 

~ The statement made by the Senator from 
Massachusetts has a strange similitude and 
likeness to some of these carrent libels; it 
sounds as if uttered here to bolster up some 
previous assertion; and yet I must suppose 


that here for the first time he has violated the | 
rule and confidence of the Senate in attempt- | 


ing to detailwhattookplace. IJ wouldnotwill- 


My object was to show that | 
we began this matter here; that we were all | 


4 


|! fragments before his eyes. 


| committee the power. Another committee was | 


ingly believe this a second offense with regard 
to this transaction; I will not suppose him 
eapable of making the statement to create an 
impression he knows to be false. Mr. Pres- 
ident, I shall state what did take place in 
executive session. I intend to do so notwith- 
standing the rule the Senator has dissolved. 
I am driven to this by the statement the Sen- 
ator has made and the Senate has permitted. 
When a Senator comes into the presence of 
the Senate and tramples the rule under foot, 
compelling another Senator to rest under an 
imputation upon his veracity, or else to speak, 
Į submit he must speak, and cannot be tram- 
meled by a rule which has been broken into 


Mr. President, the betrayal of the treaty, 
and our duty to investigate it, was brought to 
the attention of the Senate by tlre honorable 
Senator from Ohio now in his seat nearest to 
me, [Mr. Snermax.] From his lips, speaking | 
to the Senate, I heard for the first time that | 
the treaty had been betrayed to the public. 
His statement was that it had been betrayed 
through the columns of a newspaper in New 
York and a néwspaper in Ohio, and we heard 
him demand to know of the chairman of the 
Committee on Foreign Relations whether he 
intended to pass over such a breach of privi- 
lege. I heard the Senator from Massachn- 
setts farthest from me [Mr. Sumyre] follow 
him, saying—TI use his own expression, and I 
take every Senator who was present to wit- 
ness—that we should depart from the ancient 
ways of the Senate (that was his phrase) if we 
passed over in silence a betrayal like this. 

Mr. THURMAN. Will the Senator allow 
me a moment? 

Mr. CONKLING. I wish the Senator would 
not interrupt me now. { will thank him not to | 
interrupt me. 

Mr. THURMAN. 
to myself- 

Mr. CONKLING. Iwill take it kindly if 
my friend will not interrupt me. When I have 
finished if I have done any one injustice I beg 
him to set. me right. 

Mr. THURMAN. I want to know which 
Senator from Ohio the Senator from New 
York refers to. 

The PRESIDENT pro tempore. The Sen- 
ator from New York declinesto yield the floor. 

Mr. CONKLING. Ycannot decline, because | 
the Senator will interfere. 

Mr. THURMAN. I ask simply to which 
Senator from Ohio does the Senator from New 
York refer? 

Mr. CONKLING. Notto the Senator who 
sits farthest from me, [Mr. THURMAN, | because 
I expressly referred to the Senator who sits 
nearest to me, [Mr. SHERMAN. ] 

Mr. THURMAN. I did not hear that. 

Mr. CONKLING. Mr. President, I pro- 
ceed. to say that it was demanded of the chair- 
man of the Committee on Foreign Relations 
that that committee should investigate and 
ferret out this breach of privilege. It was 
objected by the chairman, very naturally, that 
the committee was already so burdened with |j 
labor that it could not undertake the task, and 
another Senator moved that the Committee on 
the Judiciary undertake it. My gifted friend | 
behind me [ Mr. Carpenter] isa leading mem- | 


As a matter, of justice | 


‘ber of the Judiciary Committee, and I am the | 


humblest of its members; and, therefore, had | 
it been a wish of his or of mine to participate | 
in this investigation, the Judiciary Committee | 
was the very forum for us; yet neither of us | 
proposed or supported the motion to give the 


Senator from Ohio who sits farthest from me, 
[Mr. Tuurman,] who said that the Committee 
on Printing or on the Rules, I am not certain | 


i 
| 
t 
| 
i 
proposed, and now I refer to the honorable ; 
i 
i 
| 
which—he will know which—that one of those f 
| 
H 


not by my honorable friend behind me, but by 
voices in different parts of the Chamber pro- 
posing it. This suggestion met with general 
favor, and then it was, and not till then, that 
having paper before me, and in the midst of 
writing a letter, I reduced the resolation to 
writing at the suggestion of several Senators. 
Sitting here at my desk I penciled the form 
of the resolution, and it was taken by another 
Senator, not, I think, the Senator from Wis- 
consin at first. This was the ‘ preparation ’’ 
of the resolution by me, after the matter had 
been discussed and the suggestion of a special 
committee had superseded other motions. 
Does the Senator from Massachusetts, even 
if no rule confronted him, deem it fair to come 
here in the face of my statement made an hour 
ago, and assert that which, but for the explana- 
tion I now make, would carry the idea that I 
drew the resolution as an original act of my 
own, that I proposed and led and originated 
the investigation? A statement literally true 
is often the most hurtfully false, and I beg to 
say to that honorable Senator that when, with 
or without rules of confidence, he deals with 
the feelings, the rights, and the reputation of 
other men he should see to it that he weighs 
in more exact seales and with less feverish 
hand the statements that he makes. 

Mr. President, I have no quarrel with the 
honorable Senator from Massachusetts. I 
know his amiability, and I know that some of 
his acts which are hardest to defend, if there 
are such, grow out of traits which often go 
with an amiable and easy nature. I will do 
him the justice to say that I do not suppose he 
made this statement with malice aforethought 
in order that misconstruction might fall on 
me, lt shows how dangerous it is to play with 
edged tools; it shows how much safer we are 
when we observe the rules of good faith and 
the rules of this body than we are when we 
violate them, and violate them in the unguarded 
manner which I think the honorable Senator 
on reflection will be glad to admit has been 
the manner of his violation on this occasion. 

Í know that an effort, a very persevering 
effort, has been made, which would have been 
well helped on by the statement of the Sen- 
ator, however unintentional on his part, had 
I not heard of it by chance and hastened to 
correct it—-an effort to have it appear to the 
country that the Senator from Wisconsin, and 
more especially that I, with some special ani- 
mus, with some preconceived theory as to 
whom a shaft might hit, had bended our bow 
and set up a mark for our arrow. A more 
unfounded statement was never made. Should 
I adopt the heroic style which prevails here 
sometimes with regard to such matters I might 
talk of what is “cowardly” and what is “in- 
famous.” I prefer simply to say for myself— 
my friend behind me is more than competent 
to speak for himself-—that the allegation has 
not a shadow of truth, and that until I heard 
from the Senator from Ohio—meaning nowthe 
Senator nearest to me [Mr, Suerman]—that 
the betrayal of the treaty had taken place—it 
was on Friday, the publication having been on ` 
Thursday—I] never heard of the matter in any 
way. I had never at that time heard any per- 
son within or without this body referred to as 
the guilty agent. I had not in my mind the 
faintest suspicion of any one when the fact 
was stated that the betrayal had taken place 
or when the committee was appointed. 

Mr. SHERMAN. The fact was published 
in the morning papers. 

Mr. CONKLING. The morning papers here? 

Mr. SHERMAN. Yes. 

Mr. CONKLING. This only shows the 
extent of my ignorance. I had not seen any 
paper containing it, and when the Senator 
from Ohio madethe announcement I expressed 
my surprise to Senators around me and in 
quired as to the fact. f ; 

lt so happened that the investigation began 
by the appearance as witnesses, when I was 
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not present, of two young men, neither of whom 
I knew, neither of whom I had ever known, 
even by sight, until after they had appeared 
before the committee and refused to answer. 
And yet, Mr. President, out of facts, or in 
spite of facts like these, have come the extraor- 
dinary statements—I temper my expression, 
I prefer not to characterize them—I say the 
extraordinary statements which have been 
sent in many directions from this Capitol to 
the newspaper press. 

And now comes the honorable Senator from 
Massachusetts, with a careless, hap-hazard, 
and partial statement, which, but for the fact 
that I happened to hear of it by accident, 
and to come into the Chamber to correct it, 
would have been planted in many places, will 
be now, perhaps, as a little acorn from which 
may grow tall oaks of evidence, to show that 


really, after all, I invented this whole thing, | 


when in truth my entire connection with it, 
at the point referred to by the Senator, was at 
the request and suggestion of several Senators 
around me to put down formally on a bit of 
paper, after the whole matter had been dis- 
cussed, a resolution raising a committee, and 
hand it to somebody else. At this moment I 
cannot say who first took it from me. 

Mr. President, I have said enough abont this. 
I congratulate myself that although not pres- 
ent—it happens to me, I find, to be absent 
sometimes at important moments, though I 
rarely leave the Chamber—I was apprised 
with expedition enough to be able to come in 
seasonably and show how inaccurate was the 
statement of the Senator as he left it, and how 


well calculated it was to do injury not only to- 


the cause of truth. and friendship, but to me. 

Mr. WILSON. Mr. President—— 

The PRESIDENT pro tempore. With the 
permission of the Senator from Massachusetts, 
the Chair will state that he has not interrupted 
Senators when they were repeating what pur- 
‘ported to be the proceedings of the Senate in 
executive session on a certain day, because 
the injunction of secrecy was removed from 
the resolution and the votes of that day. 

Me. SHERMAN, Will the Senator from 
Massachusetts yield to me? 

Mr. WILSON, Yes, sir. 

Mr. SHERMAN. After the statements that 
have been made by the Senator from Massa- 
chusetts and the Senator from New York, it is 
the merest and idlest farce to hold in eustody 
two citizens of the United States for betraying 
the secrets of the Senate or for refusing to 
disclose their own. There is not a man or 
woman or child within the broad limits of this 
great country of ours, wherever this language 
ig spoken, but what will feel that the Senate 
of the United States ought not to hold men in 
custody because they betrayed our secrets or 
refused to disclose their own, while Senators 
of the United States here, openly, in violation 
of our rules, betray those secrets, especially 
when one of the rules declares that the pun- 
ishment of that shall be expulsion from this 
body. 

I have taken no great interest in this con- 
troversy from the beginning. It is true—and 
since the Senator from New York has stated 
it I now avow it,and repeat that I will do it 
again in like circumstances—that when I saw 
in the morning papers that the treaty of Wash- 
ington was published in two of the great papers 
of this country, and when I looked at the rule 
which declared that all confidential communi- 
cations made to us by the Executive should 
be kept under the veil of secrecy, and that if 
any Senator or officer of this body betrayed 
those secrets the Senator should be punished, 
even to expulsion from this body, and the ofli- 
cer dismissed, I did call attention to the fact; 
I did ask whether or not any one among us had 
been violating these rules made by the highest 
sanction; and, ag the Senator states, every 
member of the Senate concurred in that prop- 
osition. 


Mr. CONKLING. 
the Senator’s pardon. 

Mr. EDMUNDS. The Senator from Mas- 
sachusetis stated it. 

Mr. SHERMAN. I speak of the two Sen- 
ators together; and because the Senator from 
Massachusetts undertook to make one state- 
ment the Senator from New York goes all 
| round the Senate and discloses what occurred 

in the Senate Chamber. 

The PRESIDENT protempore. The Chair 
has already stated that the injunction of secrecy 
was removed from the resolution and votes of 
that day by the vote of the Senate. 

Mr. THURMAN. That is a mistake. 

Mr. SUMNER and Mr. SHERMAN. Not 
from the debate. 

The PRESIDENT pro tempore. 
the debate, but from the votes. 

Mr. SHERMAN. So far as I am concerned, 
I have no desire to conceal my course in this 
whole matter. I voted for that resolution. I 
was glad that the Senator from New York 
drew it, and glad that the Senator from Wis- 
consin offered it, and glad that the investiga- 
tion took place. As I stated on that day, if 
there had been any suspicion falling upona 
Senator, or if I had reason to believe that any 
Senator of the United States had violated the 
obligations imposed upon him by this rule, 
no man would be more ready to punish him 
severely than I. But, sir, the moment the 
first testimony was introduced in this Senate 
in open session showing substantially that no 
Senator had violated the confidence reposed 
in him by the Senate, and that this treaty was 
purloined or taken or obtained in some way, 
apparently without the knowledge or sanction 
of any Senator, and when the testimony itself 
showed that the whole extent of this rule had 
exhausted itself, there the investigation ought 
to have stopped. 

I say, therefore, that I am proud that I was 
one of fifteen who were anxious then to arrest 
this investigation, because we had no power to 
pursue it one step beyond the vindication of 
our own honor and the character and reputa- 
tion of the officers of this body. Sir, this 
Senate Chamber has no power in the Consti- 
tution or the laws to hunt up, investigate, 
accuse, and indict citizens of the United States. 
We may enforceour rules, even to the penalty 
of expulsion; but we have no right to indict, 
accuse, and arraign any citizen of the United 
States; and I believe that when these wit- 
nesses had disclosed sufficient to show that no 
Senator had violated the trust reposed in him 
by his position, that no officer of the Senate 
had violated his duty, there the matter ought 
to have stopped. But even then I did not see 
proper to participate in the debate. Idid not 
care for it. I was absent during the two days 
when the witnesses were arraigned before this 
body. Jf 1 had been here present I never 
would have voted to continue them in custody 
a single hour after they had‘ made substantial 


Not from 


|| auswers to the material questions involving 


the character of Senators of the United States. 
So, from that time to this, I believe we have 
been in a false position. Our investigation, 
although not in terms by the resolution offered 
by the Senator from Wisconsin confined, was 
by law and by our rules confined to the con- 
duct of our own members. 
beyond that we went beyond the spirit, par- 
pose, and object of any such investigation. 
Mr. President, these men who have been 
thus confined I have no doubt have been guilty 
| of a technical contempt of the authority of this 
| Senate, because the bare legal proposition is 
| true that these witnesses had no power, no 
i right, to use a legal phrase, to judge as to the 
materiality of the questions put to them, and 
therefore, when questions were put to them 
going to the extent of an examination into the 
conduct of others outside of the Senate Cham- 
ber or officers of the Senate, they had no right 
to put in this plea or this objection. Their 


I did not state it; I beg 


When we went 


legal duty was to answer the questions. But 
I say that when we, the Senate, traveled beyond 
the object of the inquiry we were equally guil:y 
of violating the spirit of the law. There is no 
doubt of that. : 

Mr. CARPENTER. Will my friend allow 
me to ask him a question? 

Mr. SHERMAN. Certainly. 

Mr. CARPENTER. Do I understand the 
Senator from Ohio to maintain that after Mr. 
White had answered that he knew from whom 
he obtained that treaty, in asking him who that 
person was from whom he obtained it the 
committee were traveling beyond their juris- 
diction in investigating the subject committed 
to them? 

Mr. SHERMAN. I am not to be drawn 
into any arraignment of the committee, be- 
cause I have no doubt they have done what 
they considered their duty; but, in my judg- 
ment, although the language of the resolution 
would have justified them in going farther, 
although they were justified by the clear words 
of the resolution probably in extending this 
inquiry beyond the general purpose I have 
stated, yet the object of the inquiry was to 
ascertain the conduct of Senators and officers 
of this body, and they had no right to go be- 
yond that without violating the spirit, the very 
basis and groundwork of our organization, 
which is far from being a grand jury, but is a 
high deliberative body, having no authority 
to punish any one except ourselves and our 
officers. 

Mr. President, again I repeat—and I come 
back to that question—we are about to adjourn; 
after our adjournment there is no power in 
the Senate to hold any man in custody. The 
mere contrivance by which you would continue 
a committee of this body to hold citizens in 
custody is a sham that a justice of the peace 
would ride over rough-shod. ‘Chere is no court 
or tribunal in this land that in the face of the 
parliamentary law and the organization of this 
body would refuse to discharge these men 
from custody the moment the declaration is 
made that the Senate is adjourned sine die. 
Therefore, when you pass a resolution to release 
these men you do nothing, because you have 
no power to hold them longer than that; the 
statute turns them over for trial according to 
the course of the law, and your power is 
exhausted, as it seems to me. 

Mr. EDMUNDS. May TI put my friend a 
question? I ask whether he thinks the impris- 
onment of Woods by the House of Represent- 
atives for three months after it adjourned was 
illegal? 

Mr. SHERMAN. I do think it was illegal, 
and I believe—and I have inquired—that that 
is the only precedent in the history of this 
country. 

Mr. SUMNER. 
country. 

Mr. SHERMAN. I do believe it was a 
gross violation of the constitutional rights of 
that man, and I do not think this Senate have 
a right to hold these witnesses or any living 
mortal man in custody one hour beyond our 
adjournment; and that is the plain meaning 
and language of parliamentary law, as old as 
the English Parliament. The House of Com- 
mons has had many cases of this kind, and 
always when an adjournment took place the 
witnesses aud the prisoners went acquit. Ta 
some cases in Bngland, where persons had 
been guilty of grave contempt of Parliament, 
they were discharged at the end of the session. 
Therefore I say that the adoption of this res- 
olation, instead of being dependent upon the 
guilt or misconduct of these two gentlemen 


Or any parliamentary 


i named, depénds on our own power, because 


when we pronounce ourselves adjourned sine 
die we have no power over these witnesses. 
Mr. EDMUNDS. Why fs that so? Give us 
the philosophy of it. 
Mr. SUMNER. It was argued the other day. 
Mr. SHERMAN. Ido not wish to extend 
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that argument, and I would not have said one 
word in regard to it now but for the fact that 
in some way or other the Senator from New 
York felt hurt because the Senator from Mas- 
sachusetts unwittingly alluded to him. Well, 
sir, what the Senator from New York did that 
day he was perfectly justified in doing. lt is 
what I would have done with cheerfulness if 
my attention had been directed to it. And 
what the Senator from Wisconsin did that day 
was perfectly justified by his position here. 
What was done that day was done by the unan- 
imous vote of every Senator. Why, then, draw 
ourselves into these personal controversies, 
into these disclosures of what occurred in 
executive session, into arraignments of each 
other, when what we did was the common work 
of all? 

I hope, therefore, that we shall let go these 
two gentlemen who, guided by what they regard 
asa sense of honor, have refused to answer 
questions that did not affect the character or 
dignity of this body; let them go because the 
very moment we go ourselves our power over 
them is at an end. 

Mr. SUMNER. Mr. President, the Senator 
from New York [Mr. Conxtine] in correcting 
what was said by my colleague has fallen into 
an error with regard to myself, and I am the 
more astonished at it Because on one occasion 
he did quote me correctly. He quoted what 
I said when this resolution was pending, or 
immediately before its introduction, on one 
occasion differently from the way in which he 
has stated it now, and I can remind him of it 
precisely. I do not attribute to the Senator 
any intention to do me injustice; but he has 
fallen into error. 

Mr. CONKLING. I interrupt the Senator 
to assure him that I shall be glad to make the 
correction myself if I have done him any 
injustice. 

Mr. SUMNER. My language was, as I 
think the Senate will remember, ‘Institute 
this inquiry or give up the rule;’’ and my 
emphasis was particularly on “give up the 
rule.” ‘ Institute this inquiry or give up the 
rule; ” and I proceeded to state in executive 
session something of the experience of the 
Senate on other occasions, concluding again 
with an exhortation to ‘institute the inguiry 
or give up the rule.” I was perfectly willing 
and, indeed, desirous that the inquiry should 
proceed to such a point as would determine 
whether any Senator or official of this body 
was implicated. My friend from Missouri [Mr. 
SCHURZ] reminds me that I introduced a reso- 
lution to give up the rule. It is an old habit 
of mine in this body. The first year that I 
had the honor of a seat in this Chamber I sus- 
tained a motion by my excellent friend, Mr. 
Chase, to abolish the rule of secrecy. 

Mr. CONKLING. Before the Senator passes 
to that will he allow me an interruption? 

Mr. SUMNER: Certainly. 

Mr. CONKLING. Will he be good enough 
to point out to me the error into which he 
thinks I have fallen? 

Mr. SUMNER. The Senator omitted the 
last and operative words of what I said. He 
stated that I said ‘‘ we must now stand on the 
ancient ways.” I think I made use of no such 
expression in that connection. 

The PRESIDENT protempore. The Chair 
desires to state, with the permission of Sen- 
ators, that the injunction of secrecy was re- 
moved from the resolutions and from the votes 
of the day referred to. At first the Chair, 
according to his recollection, supposed that 
the injunction of secrecy had been removed 
from all the proceedings of that day, but with 
the record before him the Chair will now feel 
bound to interrapt any Senator who quotes the 
debate in executive session. 

Mr. SUMNER. I should not have alluded 
to it except that certain words were attributed 
to me which in their connection I did not 
use. 


The PRESIDENT pro tempore. That the 
Senator has a right to say. 

Mr. SUMNER. The Senator from New 
York, therefore, unconsciously did me injus- 


tiee. ~ 3 

Mr. CONKLING. I bave.a right also, if 
the Senator permits me, as he does. at. this 
moment, to call his attention to the fact that I 
did not refer in any way to his view about 
the rule. His resolution to rescind it I have 
aright to refer to, because it was offered, the 
Senator will remember, in open session, and I 
took occasion to offer an amendment to it 
myself to make it broader; and the Senator 
knows that he and I are not apart, at least in 
regard to our judgment that we must either 
reform abuses or abolish the rule. I referred 
merely to that part of the Senator’s remarks 
which related to the pending «subject, and 
surely I see nothing in what he has said in any 
way conflicting with my statement; and I re- 
mind him again, if I may without violating the 
rule, that he informed us that there had been 
no instance in the history of the Government 
in which such a thing as this had been passed 
over by the Senate, but that they had always 
made the effort to find out how it was. 

Mr, SUMNER. I think there again the 
Senator puts into my mouth something that I 
did not say. I believe I am justified in that. 
I think that the Senator does not faithfully 
report; I donot doubt that heintends to faith- 
fully report; but when he undertook to place 
certain words in my mouth which at best were 


-only half a sentence, an unfinished sentence, 


then, I submit, he did not do me justice. I 
submit he should have gone on and stated what 
every Senator about me knows, not merely 
from my declarations in executive session, but 
in public session and in private conversation, 
that I am against the rule, that I have always 
been in favor of this proceeding, so far as I 
have given it any sanction, simply as one 
means of developing the absurdity of the rule. 

I foresaw much of this consequence when 
we began; but I was perfectly willing that it 
should go on, knowing that if we succeeded 
in finding the offender it would be just; if we 
did not succeed, if we ran against the usual 
impediment, then the rule would be exhibited 
in its imbecility. So it has been exhibited; 
and therefore was I right in my original idea, 
and I hope that the Senator from New York 
if he has occasion to discuss this again will 
bear in mind that if I said anything in exec- 
utive session, and I do not pretend to say that 
I did, it was to present the alternative prop- 
osition ‘‘institute this inquiry, or give up the 
rule,” my special emphasis being on ‘‘give up 
the rule.” 

Now, sir, I am sorry to be diverted from the 
main question, which is the liberty of two 
fellow-citizens. I hope the Senate before it 
adjourns will by formal vote give them that 
liberty, and I hope that it will not, even by 
implication, hand them over to any further 
custody. We have gone far enough in this 
inquiry. When Senators say, ‘‘Shall the Senate 
retire; shall the Senate confess that it cannot 
prevail in this controversy,’’ my answer,is what 
good object can be attained by pursuing the 
inquiry? ‘‘ Better late than never;’’ better 
give up a business in which we ought to have 
stopped the moment the impediment showed 
itself. 

Mr. THURMAN. Mr. President, I shall 
say nothing of what took place in executive 
session ; I was certain from the first that the 
injunction of secrecy had not been removed 
from debate; but this I can say without vio- 
lating any rule, that I know of no member 


of this Senate who is more responsible than’ 


every other member for the institution of this 
investigation,. for the appointment of the com- 
mittee. If there was responsibility upon one 
there was responsibility upon all, and, so far 
as I know, an equal responsibility; for how 


! could it be otherwise? What Senator would 


—e 


have dared to get up here and oppose an in» 
vestigation that touched the honor of the body; 
as its honor was touched when the question 
was whether a Senator had not committed 
an offense which subjected him, if guilty,. to 
expulsion from the body? When that was the 
question how could any Senator dare for a 
moment not to give it his support? 

Mr. President, no particular responsibility 
rests upon anybody. Withoutsaying how the 
vote stood or anything about the vote, without 
stating what was said, it is sufficient to know 
that the honor of the Senate required that 
committee to be appointed and that it was 
appointed. Ihave seen in a newspaper, I do 
not remember which newspaper it was, and in 
more than one—I think it was the Tribune and 
in more than one number—statements that the 
Senator from New York nearest me [Mr. 
Corxtine] was the instigator of this investiga- 
tion, and that the Senator from Wisconsin, 
{Mr. CARPENTER, ] to use the language that I 
believe was used in the article, was his mere 
cat’s-paw. The Senator from Wisconsin the 
cat’s-paw of anybody! Thatisonly calculated 
to excite a smile of contempt in this body 
which knows his ability, knows his independ- 
ence, and knows that he is not the faithful 
servant of any man whomsoever, 

I did not understand the Senator from Mas- 
sachusetts who spoke first [Mr. Winson] as 
intending to repeat that direct statement made 
in the newspaper. If he had I should have felt 
that the Senator from New York was quite 
justified in the heat that he exhibited in -his 
reply to it; but I did not so understand him. 


. Why he made the remark at all it is for him 


to explain, if he has not sufficiently explained 
it. But so far as the question of responsibility 
is concerned, I repeat that no Senator on this 
floor is responsible any more than another. 

A word now in regard to what took place after- 
wardin open session. We werebound to raise 
that committee; we were bound to see that the 
investigation took place. Finally the question 
came before the Senate, what shall we do with 
two witnesses who have refused to answer 
proper questions? Then the debate was in 
open Senate, and then what took place? Then 
the question was whether the Senate should 
take another step, whether it should proceed 
to the utmost extremity of the law against 
those witnesses; and when it came to that 
question I did think, as much as I was in favor 
of the investigation, that it was not a case for 
proceeding to the ultimate extremity of the 
law. Then I did think that the course now 
indicated by the Senator from Illinois, [Mr. 
TRUMBULL, ] to turn these people over to 4 
court of justice to be prosecuted under the 
statute, was the course that was best in itself 
and most likely to preserve the dignity of the 
Senate; and now I think a majority of the 
Senate are of exactly that opinion. 

That is exactly where I differed from a ma- 
jority of the Senate, not at all in censuring the 
investigation, not at all in censuring any mem- 
ber of the committee, much less censuring the 
committee. It is nothing of that kind at all; 
but as a matter of mere discretion—-for it was 
a matter of discretion in the Senate whether it 
would proceed to the utmost extremity of the 
law against these persons—exercising my own 
judgment upon that question of discretion, I 
thought it was best not to do so, but to turn 
them over to the court; and if my judgment 
had been followed they never would have been 
imprisoned an hour. That is what I thought 
was right; but I do say again that my colleague 
is mistaken when he supposes there is the least 
ground in the world to arraign the committee 
as having transcended their power. 

The committee have not transcended their 
powers at all. They asked no question that 
was not a proper question to be asked. Sup- 
pose they had been limited to the inquiry, 
t Did a Senator disclose the treaty ?’’ in Heav- 
en's name, are they to take the answer of the 
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witness as conclusive that a Senator did not? 
Were they not bound to find out from whom 
he got it, if only for the purpose of testing 
whether that witness told the truth in saying 
that:no Senator was implicated. They were 
bound to ask him from whom he got it. And 
when you come to consider that if the witness 
had disclosed the man and they had brought 
that man up he might have fixed it on a Sen- 
ator, itis perfectly plain that it was a proper 
question. No lawyer can doubt it for a 
moment. The committee has not transcended 
its powers in the least degree in the world; 
and if this matter is to be disposed of now, as 
I hope it will be disposed of, I trust that no 
man will say that the Senate means to rebuke 
the committee. If any one shall say so, he 
will do the committee a gross and flagrant act 
of wrong. 

Mr. WILSON. Mr. President, the Senate 
was summoned here to do a special work. 
That work is accomplished. We are about to 
part. I shall not be provoked by any warmth 
of manner, nor vehemence nor bitterness of 
expression on the part of the honorable Sen- 
ator from New York, [Mr. Coyxrine.] into 
the utterance of language unworthy of this 
time or this place. J would rather carry with 
me from this Chamber the sense of wrong 
done me than to carry with me the conscious- 
ness that I had wronged any member of this 
body. In the one case heart, conscience, and 
reason might lead me to forget and forgive, 
while in the other they would be to me per- 
petial sources of regretful memory. The hon- 
orable Senator tells me that my kindness of 
heart and amiability accounts for some of my 
faults that he cannot otherwise account for. 
I wish all my faults sprang from kindness of 
heart and amiability of temperament. And 
I wish, too, that the Senator’s enemies could 
account for some of his errors by his kindness 
of heart, amiability of temperament, and mild- 
ness of manner, 

ln replying to the Senator from Vermont, I 
referred to the fact that the resolution for the 
appointment of a committee of investigation 
was drawn by the Senator from New York, 
and presented by the Senator from Wisconsin. 
I was called to order for disclosing what hap- 
pened in executivesession. I had the impres- 
sion that I had the right, as has now been 
declared by the Chair, to refer to that resolu- 
tion. But I apologized for referring to what 
happened in executive session, and did not 
finish what I purposed to say, that the resolu- 
tion had received the unanimous vote of the 
Senate, and that we were all quite as respons- 
ible for it as the Senator from New. York who 
drafted it, or the Senator from Wisconsin who 
presented it. The Senator from New York 
took me to task for referring to what happened 
in executive session, and doing so in his ab- 
sence. I supposed the Senator was within hear- 
ing of my voice when I spoke, and I did not 
think I was disclosing executive secrets. After 
rebuking me for my inadvertence, if it was 
one, he deliberately revealed to us what took 
place in executive session touching the origin 
of the resolution. Instead of denying that 
he drafted the resolution, he admits that he 
did so. I knew that he did it, and that the 
original was in his hand- writing 

But I say to the Senator from New York 
and to the Senator from Wisconsin that it was 
no purpose of mine to put the responsibility 
of this investigation upon them nor to put them 
in a false position before the country. Icon- 
curin the remark of the Senator from Ohio, 
[Mr. Taurman,] that we all united in order- 
ing the investigation, and are all equally re- 
sponsible for it. I say to the Senator from 
New York that during the years I have sat in 
the Senate I have never framed any dispatch 
nor. written any letter putting any of my asso- 
ciates here in a false. position, or uttering any 
unkind or unjust words concerning them. In 
proof of the truth of this declaration I release 
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all- letter-writers and telegraphers, all the 
holders of the hundreds of my letters that 
must be in the hands of others, from all obli- 
gations of secrecy. I have thus acted delib- 
erately, and shall continue to do so; and if 
here, by word or act, I have unwittingly or in 
the ardor of debate wronged the Senator from 
New York or any of my associates, I have 
been and shall be always happy to right the 


wrong. = 

Mr. STEWART. Mr. President, thisappears 
to be the hour of confession. 

Several Senators, 
hour. 

Mr. STEWART. The way the. Senate is 
exposing its short-comings has rather taken 
away my appetite. 
all around that we are all equally guilty in 
the inauguration of these proceedings. Some 
gentlemen that backed out at an earlier day 
appear to have thereby relieved themselves 
from the degree of crime that other Senators 
stand charged with. That is a very singular 
position to occupy. 

In the first place, Mr. President, I do not 
feel very guilty for anything Ihave done in this 
connection. I did not feel very anxious about 
inaugurating this proceeding. I believe that I 
can say that | had no agency in it, though I voted 
for the passage of the resolution. {do not 
think I have done anything since then which 
was not the logical result of that act. If I 
have, I want to be pardoned for something ; 
but if I have done nothing that was not the 
logical result of that act, then I am only 
equally guilty with all the Senate in attempting 
to make any kind of an investigation of this 
character. Iam discussing the degree of guilt, 
as that appears to be the only issue. 

The resolution of the Senate authorized an 
investigation as to how this treaty became 
public, and it raised a committee for that 
purpose. The committee asked the ordinary 
question of the witnesses, the very first ques- 
tion in such an investigation, ‘‘ Where did you 
get the treaty; from whom did you get the 
treaty??? From the highest court to the lowest 
court this would be the ordinary question if 
such a matter were to be investigated. If the 
tribunal was inquiring how the treaty became 
public, if a witness were called who said he 
knew how it had become public, he would be 
asked at once, ‘Where did you get it; from 
whom did you getit?? Remember, he says he 
knows from whom he got it and how it became 
public. It seems to me that it was the natural 
and logical result of the resolution to say that 
the witnesses should be required to answer. 
No one can maintain for a moment that that 
was not a legitimate and proper question to 
ask, and the committee were unanimous, as 
they have stated repeatedly on this floor, in- 
cluding the honorable Senator from Massa- 
chusetts and the honorable Senator from Illi- 
nois, among the ablest and most experienced 
Senators. All agreed that the witnesses in 
refusing to answer were in contempt. They 
reported unanimously that these were proper 
questions, and that it was the legal duty of the 
witnessess to answer them, and that they were 
in contempt of the Senate for not answering. 
That must be the conclusion of every lawyer. 

Then the question of the treaty becoming 
public became a minor consideration. The 
question was whether the Senate should go 
on legitimately and enforce its authority, or 
whether it should allowa contempt to be com- 
mitted without enforcing the authority of the 
Senate. Logically, when a contempt is com- 
mitted, and a committee ask the Senate to en- 
foree its authority, it seems to me that every 


| one who had voted for the resolution and had 


committed the first offense was bound to see 
that a precedent was not set that a contempt 
might be committed here without punishment. 
It seems to me that was logical, and I voted 
consistently for that purpose. 

Now, I do not believe that any Senator was 


No; it is the dinner: 


[Laughter.] Itis agreed - 


guilty, either in voting for the investigation or 
in voting for any of the logical consequences 
of that investigation. But there is one thing 
that [ have observed; that there has been a 
constant shifting of responsibility. I have 
observed the load thrown upon one or two 
Senators. They have been denominated “jail 
ors;"? they bave been hunted down ina way 
that is entirely unjust and entirely unfair. [ 
never before have seen Senators for pursuing 
their duty hunted down in this manner. It 
seems to me that itis the duty of every Sen- 
ator here to take his share of the responsibility, 
because I do not believe that there is a Senator 
who can maintain for one moment that any 
step that has been taken since the first vote for 
the resolution was illogical. Others have said 
that they were willing to abandon the investi- 
gation. The Senator from Ohio farthest from 
me [Mr. THURMAN] says he is willing to give 
up the investigation, does not think it worth 
while to pursue it any further, 

Mr. THURMAN. No. 

Mr. STEWART. At any rate he is willing 
to discharge these men. The Senator may 
arrive at that conclusion, that he will not pur- 
sue it any further; but he cannot maintain for 
one moment that the votes and acts of those 
who have pursued this inquiry in the logical 
and legitimate way are anything but the re- 
sults of a part of his act in voting for the ori- 
ginal resolution and placing the Senate in that 
position where it is the duty of each Senator 
to take his share of the responsibility. It 
seems to me—and I would not saya word now 
but for the fact that I want to take my full 
share of the responsibility—if the Senate is 
to be punished, if Senator.: are to be hereafter 
pursued in the papers for this act, if they are 
to be pursued and punished by the public press 
for this act, which seems to me to be the 
logical result of the act that every Senator did, 
itis fair that every Senator who is a gentle- 
man, who has any honor about him, shouldbe 
willing to take his part of the responsibility 
which is the result of confiding a duty to a 
committee, selecting a committee, command, 
ing them to obey your behests, commanding 
them to make an investigation. It is our duty 
to stand by them and not attempt to shirk this 
responsibility. It is the duty of every Senator 
not to shirk this responsibility. 

I know Iam the humblest member of this 
body; it makes very little difference what the 
newspapers say of me. I have no high aspira- 
tions to. be spoiled by anything they can say. It 
is very immaterial to me; it may be more 
materialto others; but I say to those who stand 
higher than I do, and who have more to expect 
from the public, that it is their duty to take 
their equal share of the responsibility in this 
matter. 

Now, as to keeping these witnesses here dur- 
ing the recess, that is another question. We 
have now other cases of contempt. It is very 
manifest that we are not going to stay here to 
go through with them. I care very little what 
is done now, so far as proceeding further is con- 
cerned ; but whatever we do, Í say that this 
committee have done no more than their simple 
duty, no more than what was logically required 
of them when we passed the resolution of 
investigation and required of thein to proceed 
in this matter. 

Mr. FRELINGHUYSEN. Mr. President, 
Į do notrise to make any apology for anything 
that I have done in reference to this matter, 
or to make any confessions. I believe I have 
acted with the Senate and with the committee 
from the beginning, and I desire to take my 
full share of the responsibility, if any there 
be. I have no sympathy with the idea that 
there is nothing wrong in offering a reward 
for the acquisition of a private paper, partic- 
ularly if that paper is private by the laws of 
the land. Nothing wrong! Why, it might 
imperil the most sacred public interests by its 
disclosure. It is a temptation to all those wha 


1871. 


THE CONGRESSIONAL GLOBE, 


by possibility in confidential relations have 
access to the paper to purloin it; and, as we 
see, it subjects those to whom the paper is con- 
fided to the charge of having dishonorably 
violated that confidence for a bribe. 1 cannot 
understand how any one can fail to see the 
wrong in such a proposal. And I haveas little 
sympathy with those who think it unimportant. 
whether a witness, when brought before the 
highest tribunal of the country, be required 
to answer the questions lawfully put to him. 
Treat that as unimportant and you break down 
the barriers that protect the interests of society, 
life, reputation, liberty, property. Itwould not 
answer for the Senate to set such an example 
to the other tribunals of the country. 

Bat, Mr. President, I doubted when this sub- 
ject was before the Senate heretofore whether 
the Senate had the lawful right to hold these 
witnesses in custody after the termination of 
the session, and was under the impression that 
the resolution did not necessarily have that 
effect. Such investigation as I have since been 
able to give the question confirms the doubt 
then entertained. The Senate may not violate 
the law even to constrain others to respect 
it. We must obey more carefully than the 
humblest individual in society. 

There is a vast difference between the case 
of a person being held in prison as a punish- 
ment for an offense of which he has been con- 
victed and of one who is held there to induce 
him to obey an order of a legislative assem- 
bly. When the custody is as a punishment 
the prisoner subjected to it must first have had 
his trial, the benefit of witnesses and counsel; 
the proceedings of the tribunal are subject to 
be reviewed if the accused desires. None of 
these conditions exist in reference to one who 
is in custody for contempt. The difference is 
recognized in the legislation of the several 
States. 

In the State constitutions there is no limit- 
ation of the power of the Legislature to enact 
laws imposing punishmeut for crime, but iu 
some eight or ten States the constitution, re- 
strains legislation imposing imprisonment for 
contempt. In Illinois and Indiana it may not 
continue more than twenty-four hours after 
the termination of the session; in Tennessee, 
Alabama, and Mississippi, forty-eight hours, 
and in Louisiana the imprisonment must not 
continue more than ten days after the session 
ends. 

No one can observe these constitutional 
provisions and doubt that there is a recognized 
difference in the two imprisonments, or doubt 
that the power to imprison for coutempt is 
much more limited than the power to imprison 
forcrime. Ifthere was no limit to imprison- 
ment by the legislative body the citizen might, 
without trial, counsel, jury, witnesses, or pos- 
sibility of review, be perpetually incarcerated. 
This would be tyranny; and hence these con- 
stitutional provisions. 

Then, we find that the House of Commons 
cannot hold one for contempt, as has been 
repeatedly adjudged, after the termination 
of the session ; while in the House of Lords 
one may be held after its legislative session 
has terminated, because it is a court and in 
continuous session, and at any time the witness 
can come forward and purge the contempt. 
Qur Senate in this regard ig much more anal- 
ogous to the House of Commons than to the 
House of Lords. : 

Again, it will not be pretended that the 
committee may commit to custody during the 
recess of the Senate one who refuses to answer. 
The discretion of the Senate must be exercised 
before the offending witness can be imprisoned. 
T'he resolation heretofore adopted authorizes 
these witnesses to be brought before the com- 
mittee and to answer certain questions. Sup- 
pose they do answer them, aud insist that they 
have complied with the resolution, and under 
the order of the Senate are entitled to their 
discharge. 

The committee, however, says that the wit- 


{ 


nesses have not properly made answer, and 
refuse their discharge; are they not continued 
in custody by the diseretion of the committee 
rather than that of the Senate? 

Further, sir, we have on this subject an 
express authority. Cushing, in his Law and 
Practice of Legislative Assemblies, uses these 
words in the text: 

“In this country the power to imprison is either 
incidental to or is expressly conferred upon all our 
legislative assemblies, and in some of the States it 
is also regulated by express constitutional provision, 
Where it is not so regulated it is understood that 
the imprisonment terminates with the session.” 

Can any one say that the power to imprison 
claimed is, in the light of the considerations 
submitted and of tkis authority, free from 
doubt? The doubt settles our action; for by 
the common law a doubt is to be given in 
favor of liberty, and especially is that true of 
the common law as applied ia this country. 

But, Mr. President, we have legislation on 
this subject. The two Houses of Congress 
have provided for just this case, not by saying, 
as in the State constitution, that witnesses 
shall not be held for contempt after the term- 
ination of the session, but by saying that the 
President of the Senate shall make a certifi- 
cate describing the case, and hand it over to 
the attorney of this District for prosecution, 
and that conviction shall be followed by fine 
and imprisonment. That legislation is equiv- 
alent to saying the Senate shall not hold for 
contempt after the termination of the session. 


The case is otherwise provided for. .One more 
remark—— 

Mr. EDMUNDS. May I ask my friend a 
question? 


Mr. FRELINGHUYSEN. One more re- 
mark and I will yield the floor. 

Mr. EDMUNDS. May [ ask a question? 

Mr. FRELINGHUYSEN. If you insist 
upon it. 

Mr. EDMUNDS. Twill not insist upon it. 

Mr. FRELINGHUYSEN. Go on. 

Mr. EDMUNDS. I will not interrupt my 
honorable friend if he declines to allow me to 


ask a question. - 

Mr. FRELINGHUYSEN. If the honor- 
able Senator hag any question to ask me, if it 
is in my power I will answer it. 

Mr. EDMUNDS. The question that I in- 
tended toask, and I ask it merely for imform- 
ation, because | did not intend to interrupt my 
friend, is this: whether he means to say that 
this statute diminishes the power of the Sen- 
ate, either during its session or after its session, 
over the contumacy of a witness, as a matter 
of law? 

Mr. FRELINGHUYSEN. * That is a fair 
inquiry. The existence of the statute cer- 
tainly does not diminish the power of the Sen- 
ate during its session. I think it does make 
the case stronger in favor of the position that 
the power of the Senate to imprison terminates 
with the session. Without the statute, from 
analogy to the rule in the House of Commons 
and to the constitutions of several of the States, 
from the parliamentary law as laid down by 
Cushing, it is well settled that the power of the 


Senate to imprison terminates with the session; | 


and when, in addition to all this, we find that 
both Houses of Congress have contemplated 
just the case before us and have provided a 
remedy, and told us what to do with the con- 


tumacious witness, in my opinion it is clear | 


we cannot continus the imprisonment. 

The effect of the statute is this: by parlia- 
mentary law you cannot hold a witness after 
the end of the session, and here is a remedy. 
The case is by reason of the statute much 
stronger in favor of the position that our power 
terminates with the session. 

Mr. EDMUNDS. Why so? 

Mr. THURMAN. The Senator from Wis- 


consin, [Mr. CARPENTER, ] I understand, wishes | 


to address the Senate on this question, as it is 
his undoubted right to do, he being chairman 
of the committee, and as he is not very well 
he would prefer to speak to-morrow morning. 
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As I think we are not going to adjourn finally 
to-night, we might as well adjourn now unul 
to-morrow, 

Mr. EDMUNDS. I wish my friend from 
Ohio would let me make a speech, not three 
or four hours long, but about three minutes. 

Mr. THURMAN. I would but for a partic- 
ular reason that L have. I move that when the 
Senate adjourns to-day it adjourn to meet 
to-morrow at ten o'clock. 

Mr. EDMUNDS, Call it eleven. 

Mr. THURMAN. I prefer eleven. I will 
say eleven. I move that when the Senate 
adjourns it adjourn to meet at eleven o'clock 
to-morrow. 

The PRESIDING OFFICER, (Mr. Craciy 
in the chair.) The question is on the motion 
of the Senator from Ohio, that when the 
Senate adjourns to-day it be to meet at eleven 
o’clock to-morrow. 

The motion was agreed to. 

Mr. THURMAN. 1 move that the Senate 
do now adjourn. 

Mr. EDMUNDS rose. 

Mr. THURMAN. If my friend will renew 
the motion I will withdraw it. 

Mr. EDMUNDS. I willrenewit. Ishould 
not have asked the indulgence of the Senate 
at this moment to reply to my friend from New 
Jersey but for the statement that he made and 
the inquiry that I put to him. Now, the whole 
fallacy of this notion about imprisonment— 
because this is merely a matter of principle, 
and I only say what I am about to såy, for the 
record—is this: when a witness is held by the 
House of Commons, (taking that for the high- 
est possible illustration,) in order to compel 
him to testify before a committee, the moment 


| the power of that committee fails the power 


of examining fails and he cannot be beld any 
longer. Therefore, when any body that is 
competent to continue a committee during its 
recess does continue that committee it is 
competent for that body, as an incident to 
precisely the same power, to continue the cus- 
tody of a witness until he answers before that 
committee a proper question. i 

My friend from New Jersey says that the 
committee cannot judge of what is a proper 
question. I agree to that; it must be the Sen- 
ate, and the Senate has decided that a particu- 
lar question is proper. The witness says he 
has answered it, and my friend says the com- 
mittee says he has not. What then? Then 
the law steps in, if he wishes to try the ques- 
tion, and determines whether he bas obeyed 
the order of the Senate or not, and a judge cr 
a court immediately determines then whether 
he has complied with the order of the com- 
petent authority that had imprisoned him, just 
as a court would do in a judicial investigation 
before itself. 

Mr. President, I do not care about this for 
this particular occasion; it isa mere matter 
of principle as the thing now stands, and as a 
matter of principle I expect to vote to continue 
the custody of the gentlemen who are in cus- 
tody, because I think that is the law of the 
case and our duty under the circumstances. 
Of course, personally to them I have nothing 
to say. They act upon what they think to be 
right. Ihave no quarrel to make with them; 
that is their affair; but the time will eome 
when this Senate will be sorry if it solemnly 
decides that it has no power over a person who 
sets the law, not the Senate, who sets the pub- 
lic interest, not a private curiosity, at defiance, 
The Senate will be sorry indeed if it decide 
beforehand that we have no power over them 
unless we shall continue in continuous session. 
Į say this, not as to witnesses merely, but as 
to a thousand things that occur in the course 
of administration. 

Therefore, as a matter of principle I merely 
wish to enter my protest against the sugges- 
tion of my friend from New Jersey, that our 
power over this subject must terminate with 
this session under the circumstances that now 
exist. 
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Mr. President, I promised to renew the mo- 
tion to adjourn and I now do so. I move that 
the Senate adjourn. 

The motion was agreed to; and (at six 
o'clock and twenty-one minutes p. m.) the 
Senate adjourned. 


Fripay, May 26, 1871. 


The Senate met at eleven o’clock a. m. 
Prayer by the Chaplain, Rev. J, P. Newman, 


The Journal of yesterday’s proceedings was 
read and approved. 

The PRESIDENT pro tempore presented a 
communication from H. R. de La Reintrie, 
sole agent for the District of Columbia for the 
Tellicer refrigerator and ventilator, making a 
proposition for the ventilation of the Capitol ; 
which was referred to the Committee on Public 
Buildings and Grounds. 


REPORT ON YELLOWSTONE EXPEDITION. 


Mr. HOWE. Task leave to make a report 
from the Committee on Printing. 

The PRESIDENT pro tempore. The pres- 
entation of petitions and memorials isin order. 
If there be no petitions and memorials, reports 
from committees are in order. 

Mr. HOWE. From the Committee on Print- 
ing I report back a resolution to print extra 
copies of a certain document, being a report 
made by Lieutenant Doane in reference to the 
Yellowstone expedition, and I ask for its con- 
sideration now, 

By unanimous consent, the resolution was 
considered and agreed to, as follows: 

Resolved, That there be printed for the use of the 
Senate two thousand extra copies of Executive 
Document No, 51, being the report of Lieutenant 
Donna upon the so-called Yellowstone expedition 
of 1870. 

COMMUNICATION WITIL PRINTING OFFICE. 

Mr. HOWE submitted the following reso- 
lution; which was considered by unanimous 
consent, and agreed to: 

Resolved, That the Committee on Printing inquire 
into the practicability and cost of a pneumatic tube 
for the transmission of messages and packages be- 
tween the Capitol and the Government Printing 
Office; andalso of an electric telegraph between those 
buildings, and report in print at the commencement 
of the next session of Congress. 


WITIIDRAWAL OF PAPERS, 
On motion of Mr. DAVIS, of Kentucky, it 


was 


Ordered, That William H. Irwin and Samuel 
Jamoison have leave to withdraw their papers from 
the files of the Senate. 


PRINTING OF A REPORT. 


Mr. BLAIR. At the request of the chair- 
mau of the select Committee on the Mississippi 
tiver Levees, | move that the letter of the chief 
of engineers of the Army on the levee system 
of the Mississippi river, referred to that com- 
mittee on the 13th of March, 1871, be printed. 
The motion was agreed to. 


RELBASE OF RECUSANT WITNESSES. 


The PRESIDENT pro tempore. The unfin- 
ished business of yesterday is now in order, 
which is the resolution of the Senator from 
Massachusetts [Mr. Witson] to discharge Z. 
L. White and H. J. Ramsdell from custody at 
the close of the present session of Congress, 
and the pending question is on the amendment 
of the Senator from Kentucky, [Mr. Davis, ] 
which will be reported. 

The resslation was read, as follows: 

Resolved, That the Sergeant-at-Arms of the Sen- 
gte be, and he is hereby, directed to discharge 4. L, 

hite and He J. Ramsdell, now held in custody by 
by an order of the Senate, immediately upon 
} adjournment of the present special session 
Senate. 

The amendment of Mr. Davis, of Kentuck 
was to add the following proviso: 

Provided, That this resolution shall not be held | 
or construed to interfere with any legal proceedings | 
which may be instituted against the said White and | 
Ramsdell upon the certificate issued by the Vice 
President under the third section of the act of Jan- 
uary 24, 1857, 


Y; 


Mr. CARPENTER. Mr. President, it was 
my desire last evening to address the .Senate 
for a few minutes on some questions involved 
in this matter, but I felt too unwell to do so 
then, and I regret to- say that I am still in 
feeble health this morning. I shall there- 
fore detain the Senate buta very short time. 

Mr. HARLAN, If the honorable Senator 
will pardon me, I think it necessary to have 
an executive session of the Senate, and per- 
haps it would suit- his convenience, being 
unwell; to have that session before he pro- 
ceeds. . 

The PRESIDENT pro tempore. Does the 
Senator from lowa submit a motion ? 

Mr. CARPENTER. 
so short a time that I had better speak now. 

Mr. HARLAN. Then I give notice that I 
shall make the motion at the close of the hon- 
orable Senator’s speech. 

Mr. CARPENTER. Myr. President, Mr. 
Webster is said once to have been asked, in 
relation to certain accusations against him 
concerning an important public transaction, 
why he did not vindicate himself. His answer 
was that he never cleared his sidewalk until 
it had done snowing. There was great wisdom 
in this reply. Every man should wait until he 
hears all that malice can suggest against him 
ona given subject and then meet the allega- 
tions. But inasmuch as the Senate is soon to 
adjourn, and I am threatened with everlasting 
denunciation by the press, I am compelled to 
vindicate myself while the storm is still raging. 

The circumstances under which this invest- 
igation was initiated were stated in the Senate 
yesterday. I was not aware even that the 
treaty had been published until informed of it 
in the Senate on Friday by the Senator from 
Ohio, [Mr. Suerman.] My recollection is 
that the resolution ordering the investigation 
was handed to me by the Senator from Nevada, 
[Mr. Srewarz,] who requested me to intro- 
duce it, and I did so. No Senator objected to 
an investigation; on the contrary, every Sen- 
ator demanded investigation, and the resola- 
tion passed unanimously. Having been ap- 
pointed chairman of that committee, it became 
my duty, in common with every other member 
of the committee, to prosecute a thorough 
investigation of the subject.committed. No 
sooner was the fact published that the commit- 
tee had. been raised than I began to receive 
anonymous letters, threatening me with the 
utmost vengeance of the press if I should dare 
to proceed with the investigation so ordered. 
I was warned that the public sentiment of the 
country is controlled by the press; that the 
Washington cosrespondents of the various 
newspapers could make or break any public 
man; that the investigation was regarded as 
an invasion of their privilege to obtain news, 
and that in the determination to baffle the 
investigation they stood a unit. 

Well, sir, notwithstanding these warnings, 
I concluded to discharge my duty as a member 
of the committee and take the consequences, 
well knowing that omission to do so would 
justly subject me to public contempt. 

The committee assembled and entered upon 
the investigation ordered by the Senate. The 


witnesses called, who knew the facts, refused | 


to testify. The committee thereupon reported 


to the Senate that the witnesses were in con- | 


tempt, and recommended that the Senate should 
compel them to purge themselves of the con- 
tempt and answer the questions. This report 
was concurred in by all the members of the 
committee—the Senator from Massachusetts, 
{Mr. Sumner, ] the Senator from Illinois, [ Mr. 
TRUMBULL, | the Senator from New York, | Mr. 


| CONKLING, | and myself, the Senator from Ken- 


tucky [Mr. Davis] not being present. 
Ju the verdanucy of my brief service in offi- 


! cial life I supposed that after the Senate had 


ordered an investigation and the committee 
had entered upon it, and the investigation was 
arrested by the contemptuous refusal of wit- 
nesses to answer proper and pertinent ques- 


Ithink I shall occupy | 


| 


tions, there would be no difference of opinion 
among Senators in regard to compelling obe- 
dience to the order of the Senate. 1 was led 
into this. serious error by my former experience 
in courts of justice. It often happens that a 
court is divided in opinion as to the propriety 
of rendering a judgment or the granting of av 
injunction, or any other matter that may be pre- 
sented for its decision ; and judges may dissent 
and- publish at length their dissenting opinions, 
But after the judgment of the court has been 
pronounced the dissenting judges, in all sub- 
sequent proceedings, as wellas those who con- 
curred, may safely be relied upon to enforce 
the judgment of the court and punish disobe- 
dience. 

This course is indispensable to the adminis- 
tration of justice. The majority of a court 
must, in the nature of things, settle the ques- 
tion whether an injunction should issue; and 
that question being settled, every judge feels 
that disobedience must be punished. A judge 
who had dissented from the judgment of the 
court granting an injunction would commit an 
impeachable offense who should thereafter 
refuse to punish its violation upon the ground 
that he was right and that the majority were 
wrong in ordering the injunction. No judge 
could stand a moment in the estimation of the 
bar who should pursue sucha course, bat would 
bo regarded asa dishonored man, an unworthy 
judge. 

Blinded by my want of legislative experience 
and by the little knowledge | possessed of judi- 
cial proceedings, | was led into the folly of sup- 
posing that upon the precise and mere ques- 
tion of whether a witness who had refused to 
answer a proper question in an investigation 
ordered by the Senate should be compelled to 
answer, aud whether he should be committed 
to jail until he did answer, there could be no 
difference of opinion in the Senate; and that 
the resolution ordering the witnesses to stand 
commiited until they should answer would be 
supported by every Senator, without regard 
to his private opinion as to the propriety of 
the investigation itself which the Senate had 
ordered, I introduced a resolution to that effect. 

But no sooner was the resolution introduced 
than the darkness of my mind was illuminated, 
and that so suddenly and so violently as very 
nearly to obscure my perceptions altogether. 
I instantly discovered, greatly to my surprise, 
that the precise question, shall the contuma- 
cious witness answer the proper interrogato- 
ries put to him by the committee, was the only 
question which was wholly immaterial. No 
Senator questioned that the Senate had the 
power to order the investigation; no one denied 
that the questions put by the committee were 
pertinent and proper, and that the witness was 
bound to answer them; no one denied that he 
was in contempt for notanswering them. But 
all these admissions, which I regarded as con- 


‘clusive to show that the resolution ought to 


pass, were pronounced by some Senators to 
be wholly immaterial. 

The habits of a lawyer’s mind induce him to 
confine his thoughts to the precise subject to 
be determined. But, sir, a lawyer is a poor 
narrow-minded minister of mere justice. He 
comes to regard all men as bound by the law, 
and seems to think that the law ought to be 
enforced impartially; that the high and the 
low, the rich and the poor, the lettered and 
the unlettered, must alike submit to the laws 
of the land. And if the law declares that any 
witness on the stand shall answer a certain 
question, without regard to what may be the 
rank, wealth, power, learning, occupation, or 
profession of the witness, why, sir, a mere 


j lawyer is degraded enough to think that the 


witness must answer. A Jawyer believes that 
what the law declares to be criminal is a crime, 
whether committed by a great man or a smail 
one, a powerful mau ora weak one, a rich man 
or a poor man; that crime consists in the 
violation of positive law; and that whoever 
violates such law commits a crime and merits 
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condemnation and punishment. A lawyer 
comes, after long years of practice, to be, what 
the law is, no respecter of persons. He comes 
at length even to the belief that whether an 
offense be committed by a peer of the realm, 
or an outeast of society skirmishing for an 
existence in the purlieus of our civilization. 
punishment should follow. 

Now, sir, mark the distinction between a 
mere lawyer and a great statesman. You sub- 
mit toa body of statesmen the single question, 
is a potato a vegetable, and you thereby open 
for discussion the tariff and free trade, cor- 
ruption in office, and reform in the civil ser- 
vice; you open the entire animal and mineral 
kingdoms, the creation of the world, the fall 
of man, and original sin; and while the qual- 
ities and character of the potato are entirely 
ignored, your statesmen sit on cushioned chairs, 
as Milton’s devils sat apart, while their chief 
had gone to contrive some villainy— 

“And reason’d high 

Of Providence, foreknowledge, will, and fate, 

Fixed fate, free will, foreknowledge absolute; 

And found no end, in wand’ring mazes lost.” 

it is the characteristic of a statesman that 
he cannot be confined to a particular subject 
or a single theme. The question whether a 
witness should be compelled to answer a proper 
question brings the entire universe under his 
investigation ; and scoruing a small subject, 
he soars, and walks— 

* Like light the clouds among.” 

When this report was presented we were in 
the first place encountered by a motion from 
the Senator from New York, [Mr. Fewron.] 
I read from the Globe of the 18th: 

“Mr. Fenton. Mr. President, I do not like this 
resolution very well, and am not certain that I shall 
support it.” 

That was the resolution to commit for con- 
tempt. 

“I will send to the Clerk’s desk a substitute.” 

The substitute is as follows: 


“That the President of the Senate be directed to 
propound to Z. L. White and H. J. Ramsdell, now 
at the bar of the Senate, the following interrogatory: 
_ “Did you receive thecopy of the treaty of Wash- 
ington. which you have sworn you telegraphed to 
the New York Tribune, from any Senator of the 
United States, the clerk or secretary of any Senator, 
or any member of the family of any Senator, or from 
any officer or employé of the Senate or any member 


of the family thereof? 

“And the said White and Ramsdell be directed to 
return an answer under oath in writing to this inter- 
rogatory.” 

I believe the Senator from New York has 
not the misfortune to bé a lawyer; his mental 
processes are not trammeled by the technical 
rules familiar to the profession; he is alto- 
gether a statesman.. And the question which 
he proposed for answer by these witnesses, if 
it had been framed by a lawyer, would have 
been regarded by every member of the profes- 
sion as a studied and artful attempt to stifle 
further investigation. What would you say of 
a witness called in the trial of an indictment 
against John Smith for stealing a horse who 
should present himself and say, ‘‘ May it please 


your honor, Lam called as a witness on the | 
trial of John Smith for stealing a horse; you | 


have no right to try any other question. I 
am willing to file a statement in writing, on 
oath, that John Smith did not steal the horse. 
Beyond that you have no right to inquire, and 
counsel have no right to interrogate me; and 
beyond that I will submit to no examination. 
1 will not permit counsel to cross-examine me 
as to the foundation of my knowledge, or the 
correctness of my conclusions; and you have 
no jurisdiction to subject me to any such 


cross examination, because you are limited to | 


the inguiry, did John Smith steal the horse.” 


‘Shere is no doubt, sir, that a judge, on being | 


satisfied that the witness was not a lunatic, 
tions, and send him to jail if he refused. 

lf a copy of this treaty was furnished by 
any Senator for publication, in disregard of 
the rules of this body, which prescribe expul- 
sion as a punishment for such act, it is not 


what would the luminaries of the law in his 


would order him to answer all proper ques- | own State, could they be recalled from their | 


to be supposed that he handed it in person 
to the reporter. Therefore the answer of the 
reporter that he did not receive it from a Sen- 
ator, accompanied by a refusal to answer from 
whom he did receive it, does not exonerate 
the Senate, nor does it enable the committee | 
to ascertain,what the Senate desired to know, 

how and by whom the treaty was made public. 

This.publication may have been made from 
a Senator’s copy, without any fault on his part. 
It may be true that without negligence or 
knowledge on his part his copy was purloined 
and used; and this fact ascertained would ex- 
onerate every member of the Senate. But 
the witness, after answering that he knew from 
whom the copy was obtaiued, refused to state 
from whom he procured it; and it was pro- 
posed by the Senator from New York [Mr. 
Fenton] that the witness should only be re- 
quired to state from whom he did not procure 
it, and not from whom he did procureit. Had 
the witness answered that he procured the 
copy from John Smith, John Smith could 
have been called to prove from whom he ob- 
tained it; and thus the responsibility for the 
offense could have been fixed upon the indi- 
vidual who committed it. But to excuse the 
witness from answering such question was 
simply to preclude further investigation. Of 
course the Senator from New York [Mr. 
Fenton] is as anxious as any Senator that the 
most thorough and searching investigation 
should be made upon this subject, but he will 
pardon me for saying that his method would 
not secure the desired result. 

To repeat what I have said, when I offered 
the resolution which directed that the contum- 
acious witness should be committed to jail 
until he answered the pertinent and proper 
questions put by the committee, and which he 
had refused to answer, Í assumed that evenif - 
there had been a difference of opinion among | 
Senators as to the propriety of the investiga- 
tion—which there was not—there could be no 
difference of opinion as to the obligation of 
the witness to answer. Before preparing the 
resolution, desiring to observe all righteous- 
ness of form, I requested the Secretary of the 
Senate to furnish me some precedent, and he 
handed me the volume containing the pro- 
ceedings in Hyatt’s case. In that I was 
extremely unfortunate. 

The Senator from Massachusetts [Mr. Sum- 
NER] was a member of the committee, and 
concurred in the report that Messrs. White 
and Ramsdell were in contempt for their re- 
fusal to answer proper questions. He bad 
the kindness to admonish the witnesses when ! 
before the committee that their refusal would 
subject them to punishment for contempt. 
But, sir, the mere fact that the resolution 
was drawn according to the precedent from 
Hyatt’s case awakened in the mind of the 
honorable Senator a long train of gloomy re- 
flections against slavery and the prosecutors 
of the investigation as to the abolition invaders 
of Virginia who entered that ancient domin- 
ion by the way of Harper’s Ferry; and the 
honorable Senator sprang into championship | 
of these contumacious witnesses against the 
logical result of the reportin which he had con- 
curred, and made what a newspaper of his 
own State declares to be one of the greatest 
constitutional arguments of his life. 

Mr. SUMNER. Is thatso? 

Mr. CARPENTER. Thatis so; by which 
I mean the paper says so, [Laughter. ] 

The Senator from Massachusetts was once a | 
lawyer, but he has been a statesman for a long 
time, and must be supposed to have lostsome 
of the characteristics of the profession to which | 
his early years were devoted. Letmeask him | 


i 
i 
i 
I 


i 
| 
i 
graves, say to his course in this proceeding? if 
What would Parsons, and Parker, and Shaw, i 
and Story say of a Massachusetts Senator who | 
should vote against committing to the common 

jail a witness who should contumaciously re- | 


fuse to answer a proper question in the course 
of an investigation ordered by the Senate of 
the United States? What would those great 
judges say? 

An investigation is ordered by the Senate; 
a committee is appointed to conduct it. The 
first witness called states that he is possessed 
of all the facts, but refuses to disclose them ; 
and, on a motion to commit him for contempt, 
a Senator from Massachusetts makes a great 
speech in which he discusses everything except 
the question under consideration, and finally 


votes in the negative. 


But, sir, [pardon to the Senator from Massa- 
chusetts the course he pursued, in tender con- 
sideration of his long absence from the courts; 
but my heart was broken when my honorable 
friend from Ohio [Mr. Tuurman] turned his 
back upon logic and the law. Ilove and admire 
that Senator, and sincerely do I mourn his 
course in this proceeding. He maintained that 
the Senate had the power to make this invest- 
igation. He admitted that ithad been ordered, 
and that the questions put by the committee 
to the witness were pertinent and proper, and 
that the witness was in contempt. He was 
too good a lawyer to deny these propositions. 
Bat, sir, he turned his back upon his own 
speech and upon his life-long training in the 
profession, and demonstrated that he, too, had 
become a statesman. [Laughter.] He opposed 
the resolution to commit:the witness for con- 
tempt. He admitted the duty of the Senate to 
make the investigation. He was too good a 
lawyer not to know that the investigation had 
not been made because of the contumacious 
refusal of witnesses to answer proper questions. 
That is, it was the duty of the Senate to investi- 
gate and not to investigate. It was the duty 
of the Senate to investigate and the duty of the 
Senate not to punish a witness who prevented 
the investigation, In other words, although 
the Senate ought to investigate the matter, if it 
encounter a witness who refuses to answer it. 
ought to suspend investigation. This, sir, is the 
conclusion of the statesman, not of the lawyer, 

Mr. President, I have no ambition ever to 
be a statesman. If the Almighty will save 
me from that fate I shall not be unthankfal. 
Were I called upon to-day by my brethren—I 
mean my brethren of the bar, for I claim no 
brotherhood among statesmen—to vindicate 
the Senator from Ohio upon this subject—no ; 
I do not mean vindicate; for no lawyer, with 
a fee in his pocket, would attempt that impos- 
sible task—but if I were called upon to offer 
the best possible apology for his course, L 
should commence by a frank statement of the 
facts. J would say, ‘‘ Brethren, true it is the 
Senator from Ohio is a good lawyer; he has 
practiced long at the bar, and presided with 
distinction and honor upon the bench, send- 
ing, no doubt, many a man to jail for contempt 
of judicial judgments; he knows what the law 
requires, he knew these witnesses to be in 
contempt of the Senate, he knew that they 
ought to be sent to the common jail, and yet 
he voted not to send them there. His con- 
duct is indefensible. Yet Christian charity 
and professional forbearance demand that 
we should consider and properly estimate the 
circumstances under which and the tempt- 
ation before which he fell. He is a candidate 
for the Presidency ; and itisa lamentable fact 
that with the lawyer and statesman, as a New 
England poet says of a sleigh-ride with the 
lovely lasses of the Green mountains, ‘Venus 
rose as the mercury fell;’ so the lawyer sinks 
as the statesman rises.” [Laughter.] And 
having tbus made the only apology 1 could 
conceive of for his course, I should conclude, in 
the language of Woolsey: 


i} * Cromwell, I charge thee fling away ambition; 


By that sin feli the angels: 

The image of his Maker, hope to win by’t.’ 

Well, Mr. President, without dwelling upon 
the mournful details of this melancholy chap- 
ter of the Senate's history, suffice it to say that 
the Senaie, on the motion of the Senator from 


how can man, then, 
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Massachusetts, [Mr. Sumyzr,] decided that 
these contumacious witnesses should not be 
committed, but that they should be entertained 
at the public expense. The public learned 
from the press that two correspondents of the 
New York Tribune have been incarcerated. 
How are they incarcerated, and what are the 
gloomy accompaniments of their confinement ? 
~ Mr. President, I have been a member of 
this body for two years. I have not yet been 
able to obtain a committee-room, but am 
compelled to pay $800 a year for the rent of 
gloomy offices on the avenue. When these 
men were arrested and brought to the bar cf 
the Senate for contempt, of which they were 
pronounced guilty, the New York Tribune, by 
way of encouraging them in their contumacy, 
promised them double salary, and the Senate, 
not to be outdone in generosity toward these 
martyrs, assigned them the best committee- 
room in the Capitol; aroom commanding the 
most beautiful view in Washington. The park 
of the Capitol, the Presidents Mansion with 
all its surrounding beauties, and the bewilder- 
ing landscape of Arlington Heights are spread 
before them. Their room has also an ante- 
chamber, thronged, I am told, by sympathizing 
statesmen patiently awaiting audience. This 
is the imprisonment, the coercion adopted 
by the Senite to compel these witnesses to 
testify. 

Why, sir, the other day a Senator was in the 
restaurant below taking his lunch when the 
doors were suddenly thrown open and the ser- 

' vants entered with imposing ceremony, whirl- 
ing the largest table into the center of the 
room, and covering it with a cloth, in imitation 
of the fine linen with which Dives was far- 
nished when enjoying his ‘good things in this 
world.” The Senator, astonished at such elab- 
orate preparation, inquired what it, all meant. 
Tle was informed that the hour had arrived 
when the Washington correspondents of the 
New York Tribune with their families were to 
dine. [Laughter.] The Senator arose from 
his unfinished lunch on a naked table and 
slunk away with the humility tbat should ever 
characterize a Senator in the august presence 
of the press, [Laughter.] 

This, sir, is the coercive discipline resorted 
to by the Senate of the United States to com- 
pel obedience to its orders. Everybody knows 
that if the Senate had done what every court 
of justice would have done—and I do not 
speak only of courts that rise to the dignity 
of courts of record—but had the Senate 
done what any justice of the peace from Maine 
to California would have done in such a ease, 
had it simply committed these men to jail, 
without debate and by unanimous vote, as it 
should have done, they would have answered 
the qnestions put to them within twenty-four 
hours. But, sir, the Senate of the United 
States dared not do what a justice of the 
peace would have done, commit these men 
to jail for coutempt. And the course pur- 
sued by the Senate was simply and plainly 
disgraceful. 

These correspondents have no ambition to 
be honest martyrs. There is in this country 
a martyrdom that is easy, cheap, profitable, 
and courted, But it is a bogus martyrdom, 
The martyrs that John, “being in the spirit 
on the Lord’s day,” saw from the island of 
Patmos were genuine martyrs who had come 
up to their crowns ‘‘through great tribula- 
tions.” Such martyrs are not common in this 
country ; noristhere any greatambition among 
our people to wear the crown thus worthily 
obtained, Had we done our duty by ser“_ug 
these men to jail the testimony woul. nave 
been obtained, this investigation would have 
answered itsend before this time, and thus the 
Senate would have been spared the infliction 
of the remarks Lam now making, which are, 
perhaps, the greatest penaly of itsdelinquency. 
| Laughter. ] 

On the 20th of May the Senator from Indi- 
ana, [Mr. Morrox,] in the course of a few 


remarks made by him upon this general subject, 

said that I had stated several times in the Sen- 

ate that I believed the copy from which public- 
ation was made came from a Senator. That 

Senatorin making that statement was mistaken. 

What I did say was this, and I read from the 

Globe of the 18th: 

“Mr. CARPENTER. Mr. President, after all that 
has been said I desire toadd but one word. Of course 
Ihave no personal knowledge on this subject; but I 
desire to say that, from what [have heard and seen, 
my judgment is that this publication was made 
through the Senate.” 

I now repeat what I said then. I did not 
then say, and I do not now say, that it came 
from a Senator; but I did say, and [I now say, 
that in my belief the copy from which public- 
ation was made was obtained through the 
Senate. The Senate consists of the Vice 
President, some seventy Senators, a corps of 
clerks, the Sergeant-at-arms and his assistants, 
clerks of committees, &c., and if the Senate 
would be true to itself, stand by this investiga- 
tion, and compel answers to proper questions, 
I would be willing to risk my reputation as a 
prophet upon the prediction that such fact 
would be established. That this publication 
was made through any fault or negligence of 
a Senator I do not know, and do not charge. 
But I do not believe that the State Department 
or the Public Printer has been in fault, and if 
not, the disclosure must have been from the 
Senate. 

Mr. SHERMAN. The Senator, I suppose, 
admits that it is perfectly clear that it did not 
come from any document printed by the Sen- 
ate, but was one of the documents printed at 
the State Department? 

Mr. CARPENTER. Yes, sir; I have no 
doubt the publication was made from one of 
the prints made by the Public Printer on the 
order of the State Department. In other 
words, it was made, in my belief, from one 
of the advance copies, so called, delivered by 
the State Department to Senators, 

I have already mentioned the threatening 
letters which [ received warning me to desist 
from pursuing this investigation, upon pain and 
penalty of suffering the extreme displeasure 
of the press. To show how faithfully the New 
York ‘Tribune has been made to execute this 
threat, I ask the Secretary to read the Wash- 
ington dispatch to that paper of the 23d in- 
stant, being a pretended report of the exam- 
ination of Mr. Tinker by the chairman of the 
committee, 

The Chief Clerk read as follows: 

The “ Common Jailers” again at Work—Ineffectual 
Attempts to Pry into the Seerets_ of | Newspaper 
Ltow”— More Candidates for the Bastile. 

[By Telegraph to the Tribune.] 
WASHINGTON, Monpay, May 22, 1871. 


“The investigating committee held a long and 
angry session this evening, and surpassed all pre- 
vious attempts at ‘supporting their dignity.’” 

Ed * Bo * z k * cs t $ * 

“Mr. Tinker was questioned about the copy of 
the treaty transmitted to the Tribune over the wires. 
lle had very little information to give, and would 
not have given much if he had possessed it. The 
most ingenious process of examination was resorted 
to in order to draw from him some admission un- 
awares. Fe was asked how long it would take to 
telegraph four or five columns of the Tribune, how 
many wires he had to use, and many other details 
about the business, allof which he cheerfully an- 
swered ; but when Mr, Carpenter led on from these 
to more pertinent inquiries, Mr. Tinker held his 
tongue. Mr. Tinker was ordered to_produce_the 
copy, but this he plainly refused to do. Mr. CAR- 
PENTER upon this became violently excited. He read 
the law of 1857 for the punishment of recalcitrant 
witnesses, and he warned Mr. Tinker that he was 
resolved at all hazards to ‘support the dignity’ of 
the Senate. 

“ Mr. Tinker was then asked whether he refused 
the copy under instructions from the president of 
the company. He replied that he did refuse in 
accordance with his standing instructions, and, by 


order of the committee, he obtained a copy of the | 


instructions from his office and returned to the Cap- 
itol. Only three of the committee, Messrs. CONK- 
LING, CARPENTER, and Davis, were present. Tne 
printed regulations of the telegraph company rela- 
tive to secrecy, &e., were submitted to these gentle- 
men. Mr. Davis, after reading them, inquired of 
Mr. Tinker: . : 

* ‘Are you a particular friend of Messrs. White and 
Ramsdell?’ 


‘Not a particular friend,’ he replied, ‘though 
my relations with them have always been cordial.’ 
Gone sir, would you like to share the bastile with 

em? 

“ Mr. Tinker displayed no great alacrity to accept 
this invitation, but declared that he should adhere 
to his instructions. He was asked if he intended to 
persevere in his refusal when he was brought to the 
bar of the Senate. ‘That, gentlemen,’ said he, ‘will 
depend upon my instructions from the president of 
the company. You sce what they are now; but they 
may be changed by Mr. Orton, and I shall follow 
them whatever they may be.’ 

"Then you mean to say,’ added one of the com- 
mittee, ‘that you will not obey the order of the Sen- 
ate unless it is indorsed by Mr. Orton ?? 

**Tt comes to pretty nearly that,’ was Mr. Tink- 
er’s answer; ‘but the words are yours, not mine,’ 

t Then,’ exclaimed the irate CARPENTER, * we will 
have Orton here to-morrow.’ ” 


Mr. CARPENTER. Mr. President, I never 
saw Mr. Tinker before he presented himself 
to the committee for examination; I have 
never seen him since. I have neverrequested 
him to make any statement or explanation in 
regard to his examination before the commit- 
tee; but I received from him the other day a 
letter inspired by his sense of justice and love 
of truth, a letter which I will ask the Secre- 
tary to read. 


my 


fhe Chief Clerk read as follows: 


Tun WESTERN Union TELEGRAPH Company, 
MANAGER’S OFFICE, 
WASHINGTON, D, C., May 24, 1871. 


Sır: I find in a Washington dispatch tothe New 
York Tribune of yesterday’s date what purports to 
be an account of my examination by the Senate 
committee of which you arechairman, and although 
it is unnecessary for me to call your attention to its 
inaccuracies and misstatements, I desire to assure 
you that I have not failed to denounce in strongest 
terms the malicious assertions therein that “Mr, 
CARPENTER uponthis became violent,” &c; “warned 
Mr. Tinkor that he would at all hazards support the 
dignity of the Senate;”’ “blustering cxamination 
of the superintendent of the telegraph at Washing- 
ton,” &c., as being entirely unfounded in fact. 
On the Gontrary, I cannot recall a word or attitude 
of the chairman, or any member ot the committee, 
which was notstrictly courteous and in perfect keep- 
ing with my estimate of the dignity of such an hon- 
orable body. 5 . 

I regret exceedingly that circumstances should 
have made it convenient for me to be made a cat’s- 
paw for this malevolent attack upon yourself and 
other members of the committee, and Ifeel it a duty 
both to myself and the company J represent, aswell 
as an imperative act of justice due the committec, 
that I should make this explanation to you at once. 

I have the honor to be, very respectfully, your 


obedient servant, f 
CHAS. A. TINKER. 
Hon. Marv. H. CARPENTER, United States Senator. 

Mr. CARPENTER. The dispatch which I 
have requested the Secretary to read is by no 
means the most infamous and outrageous which 
has recently appeared in the columns of the 
New York Tribune; but I have requested its 
reading because I have been furnished, with- 
out solicitation on my part, by the witness 
said to have been bullied and abused, with an 
ample refutation of every statement contained 
in that dispatch. 

Now, Mr. President, I desire to pause for a 
momentand suggest a moral upon that dispatch, 
thus disproved by the person said to have been 
abused. The correspondents of the New York 
Tribune refused to answer pertinent questions 
put to them by the committee because, as they 
say, the disclosure of their knowledge would 
render them infamous among the members of 
their profession, that is, among twenty or thirty 
young men in what is called newspaper row, on 
Fourteenth street, in Washington. If Four- 
teenth street is pretty well represented this 
morning in the reporters’ gallery I desire to 
ask them whether they stand by the logical 
conclusions to be deduced from all the circum- 
stances of this case? 

The Senate has decided that a newspaper 
correspondent who refuses to answer proper 
questions shall not be committed to jail. And 
l now take my appeal from the Senate to the 
young men of Fourteenth street, and ask them 
whether they indorse the conclusions to be 
derived from the circumstances of the case as 
shown to exist. The correspondent who wrote 
the dispatch which I have caused to be read 
knew it to be false in every particular. It isa 
legal presumption that he who states or writes 
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anything knows it to be true. 
makes a statement on the stand which he does 
not know to be true is guilty of perjary, though 
the fact may be as he states it. 

Either the correspondent who wrote this 
dispatch knew the facts, in which case he was 
guilty of willfal misrepresentation, falsehood, 
or else he knew nothing of the facts which he 
pretended to relate, and therefore was equally 
guilty, This despatch was not written for 
mere amusement or exercise in composition, 
but was designed to be spread before the coun- 
try, to slander and libel one who had never 
done him the slightest wrong. It was simple 
falsehood ; yes, more; it was a malicious libel, 
There is not inall American literaturea clearer 
case of intentional defamation. And the same 
thing may be said of the dispatches from 
Washington which, day after day, have filled 
the columns of the Tribune. 

Now, I desire to ask the young men of 
Fourteenth street whether this correspondent, 
by writing this willfuland malicious falsehood 
and libel, rendered himself infamous in their 
estimation? Did he thereby forfeit their re- 
spect? Or is it to be understood that, weighed 
by the ethics of Fourteenth street, a man is 
guiltless who willfally publishes a falsehood to 
the injury of another, but is rendered infamous 
by swearing tothe truth? Among these young 
gentlemen of Fourteenth street there are many 
disciples of the art of journalism who, if they 
have the proper ambition, intend to become 
editors, educators of the people, and direct- 
ors of the public sentiment of the country. 
desire to ask them whether they are so indif- 
ferent to the distinctions between right and 
wrong, so utterly destitute of conscience and 
common understanding, as hereafter to asso- 
ciate with the slanderer and libeler who com- 
posed and telegraphed this dispatch ? 

Mr. President, if among these young men 
the standard of morality is so low what is to 
become of this country? Whether a free press 
is to be a blessing or a curse depends upon its 
observance or disregard of truth and justice. 
The proper influence of the press depends upon 
its rectitude. While contending for proper 
eads, and publishing the truth, it is, as every 
instrumentulity of trath is, omnipotent. But 
there is no class or profession in this life that 
can disregard the common rules of propriety 
and the plainest canons of ethics and decency 
and still preserve the respect of the American 
people. When it comes to be understood, as 
it will soon, if you continue in this despicable 


disregard of truth, that the press is a mere j 


engine of malice, disseminating slanders and 
falsehood to gratify your personal animosities ; 
that you combine to write a public man up or 
down, not according to his merits or demerits, 
but to reward him for some favor shown to you 
or punish him for some real or fancied injury, 
you will forfeit the confidence of the public, 


and the press will become powerless and con- j 


temptible. 


The press at present wields an immense | 


influence in this country, and those who con- 


trol it are under corresponding responsibility ; || 


and if these young gentlemen mean, so far as 


in them lies, to make the press a blessing, an |! 
‘| tain Repablican Senators [Mr. Yates and Mr. 
| Morton] denounced me as a secessionist and 


instrumentality for educating the people and 
achampion of truth, they must cultivate among 
themselves those rules and principles which 
belong to truth and promote justice. 

Now, young gentlemen, I appeal to you, 
and I ask you whether you abide by the case 
as made by these contumacious correspond- 
ents? Are you willing to admit, in face of the 
American public, that your daily occupation 
leads you into paths which cannot endure the 
light of day, and that you cannot reveal upon 
the stand your ordinary business transactions 
without rendering yourselves infamous? I 
shall wait. with some curiosity to see whether, 
when these witnesses are released from cus- 
tody for violating those obligations which the 
law lays upon all men, and without the per- 
formance of which justice cannot be admin- 


A witness who | 


I! 


i 


j as Í am. 


istered nor society be held together, you will 
meet them with the coldness which criminals 
always experience from good citizens, or 
whether you will hail them as heroes and re- 
ceive them back with banqnetings and ovations. 
Your course in this particular will indicate 
your respect for or disregard of the laws of 
the land; will determine whether you possess 
those virtues which will adorn or those defects 
which will disgrace your profession. 

Mr. President, while speaking of the moral- 
ity of the press I desire to refer to an editorial 
of the Tribune, of the date May 18, which | 
will ask the Secretary to read. 

The Chief Clerk read as follows: 

“Tf Senator Carpenter would only indulgeina lit- 
tle silence he might have some chance of impressing 
people witb his own estimate of himself. Bat when 
ho speaks he is absurd. He asks, with a lamentable 
lack of senatorial decency, whether Congress or the 
New York ‘Tribune is the law-making power. No 
one knows better than this new oracle that such men 
as he are creations of the press; and, however he 
may strut and vapor on the floor of the Senate, ae 
will be quick enough to ask obsequiousiy for the 
renewal of its favors when he is threatened with a 
return to his original obscurity. We must, however, 
admit that the press in making Senator CARPENTER 
has little reason to be proud ot its work. 


“Itis certainly not worth whileto have a Senator | 


so densely iguorant of the powers of the body he 
belongs to as to talk about forty years of imprison- 
ment for contempt! Contrast his monstrous. incon- 
ceivable folly with the sensible remarks of ‘PRUMBULL 
and WILSON, veterans of many years of service, who 
know at least as much of the powers of the Senate, 
and cherish its dignity as deeply, as this pin-feather 
neophite from Wisconsin.” 

Mr. CARPENTER. Mr. President, I have 
caused this editorial to be read that I may 
call attention to the professional ethics which 
its writer entertains. Giving the writer credit 
for truth in all his statements, and conceding 
my utter unfitness to be in this place, in what 
estimation must we hold the conduct of the 
press in this particular? 
frank confession that a great fraud has been 
perpetrated on the American people by the 
press; a confession that they have taken a 
man in hopeless obscurity, destitute of all 
the qualities required for public service, and 
puffed him, adorned him, elevated him, and 
finally palmed him off upon the Senate of the 
United States, knowing him to be a mere pre- 
tender blown into public notice by their sweet 
voices? [Laughtcr.} Young gentlemen of 
Fourteenth street, [pointing to the reporters’ 
galiery,] I call upon you to undertake a thor- 
ough retormation of the press; otherwise you 
may fill this Senate with just such characters 
{Laughter.] The Senate will then 
lose its dignity, its character, its influence, 
and after awhile things may come to such a 
pass that the Senate will not only be con- 
trolled by the press of the country, but will 
have to submit to the insolence and quail 
before the threat of a single newspaper corre- 
spondent. 

The New York Tribune is an alias for 
Horace Greeley, a gentleman for whom 1 cher- 
ish the highest respect. He has shown me 
many acts of kindness, (for in this cruel world 
justice is sometimes kindness,) which I shail 
never forget. 
to ‘‘fundamental conditions’? to be imposed 
by acts of Congress upon the States, when cer- 


a nuliifer, and sought to discredit me with 


my party because I would not vote for what I | 


regarded as a violation of the Constitution, and 
on several other occasions, Mr. Greeley has 
done me justice. For doing so I thanked 
him then, and I thank him now; and returning 
upon this oceasion the kindness he has more 
than once shown me, I desire to say that 
during the period of this investigation, while 
this pewspaper has been filled with articles 
about equally compounded of folly and false- 
hood, ail inspired by malice, the New York 


Tribune has been away from home, delivering | 


addresses of conciliation iu the South, in obe- 
dience to the impulses of his own good heart. 
Still the paper goes on, living and moving 


Is it nota pretty | 


During the discussion in regard | 


under the impetus given it by his intellect, his 
wisdom, and his great standing with the press 
and American people; and this, notwithstand- 
ing it has been left to the management of 
Whitelaw Reid, a fop and frivolous pretender, 
of whom a contemporary journal recently had 
the following paragraph: 

“Whitelaw Reid was seen on the strects again 
yesterday with men’s clothes on. Where’s the 
police?” 

{ Laughter. ] 

Mr. President, I felt called upon by the re- 
peated and persistent efforts which have been 
made to misrepresent me in regard to this 
investigaticn, aud to falsify the facts of the case, 
to make these remarks to show that [ had 
merely performed a duty imposed upon me 
by the Senate, and to expose somewhat the 
malice which is inspiring these attacks, 

I desire now to speak fora momentin regard 
to the pending resolution ordering the eviter- 
tainmeut which the Senate has been furnishing 
to Messrs. White and Ramsdell to terminate 
with the end of the present session, and thus 
turn these gentlemen, without food or shelter, 
into a cold and uncharitable world. [uaugh- 
ter.] in thename of the press | protest against 
it. In the interest of Fourteenth street 1 pro- 
test against it; and in the interest of these gen- 


| tlemen themselves, who are faring sumptuously 


and drawing double salary by day and reposing 
in marble halls by night. These heroes of the 
press, these martyrs in the estimation of sickly 
sentimentality, ought not to be thus suddenly, 
summarily, and rudely cast out from your hos- 
pitality. 

But, Mr. President, while the pretended 
imprisonment of these men has been what 
every one knew it would be if they were not 
committed to jail, there are aspects of this 
matter not to be laughed at, but of grave and 
serious import. They who are charged by the 
people with governmental powers to be exer- 
cised for the public good may not innocenuy 
suffer those to be disregarded or treated with 
contempt. Itis not your privilege as an indi- 
vidual Senator, but it is the privilege of the 
American people, that every tribunal known to 
the Constitution and laws, the courts of justice, 
and the Houses of Congress, should preserve, 
for exercise in the proper case, every power 
with which they are invested. The judge on 
the bench who permits the process of his court 
to be disobeyed brings the authority of his court 
into public derision and contempt, and thus 
and thereby enfeebles the administration of 
justice and weakens the safeguards of civil 
society. 

The Senate has ordered this investigation. 
It isa case clearly proper for the Senate to 
investigate. The investigation has been ob- 
structed and arrested by the criminal refusal 
of witnesses to testify. Now, sir, if you trifle 
with these men you destroy the power of the 
Senate ever to accomplish another investiga- 
tion, no matter how indispensable it may be 
to the public good. For their contumacy they 
were subjected only to a nominal imprison- 
ment, and now it is proposed to release them 
from that. The immediate effect of this is the 
recorded admission that you cannot make an 
investigation which you have decided you ought 


| to make, and which everybody knows you have 


not made. 

But, sir, humiliating as this confession would 
be, it is but a small part of the evils to result. 
It has been said that the Senate is vindicated, 
or, to quote the Senator from Indiana, [ Mr. 
Morton,] the Senate ought, from the testi- 
mony obtained, to be ‘‘reasonably satisfied” 
that no Senator has been at fault. Why, sir, 
what do Senators mean by ‘‘vindication?”? 
The witnesses who know from whom this treaty 
was obtained, and without whose testimony is 
cannot be ascertained whether any Senator has 
offended, refuse to testify. You decide that 
they are in contempt and musi auswer the 
questions, and to compel obedience you order 
them into nominal confinement. They still 
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refuse; the fact you ordered to be ascertained 
remains unknown ; the tenderness of our hearts 
overcomes the conclusions of our reason, and 
they are released. Is this vindication? On 
the contrary, is it not doing what the Senator 
from Ohio [Mr. Tourman] said the other day 
would justly subject the Senate to ridicule and 
public contempt? 

The country will know and say, if we pursne 
this course, that the Senate dares not proceed in 
the proper exercise of its unquestioned power, 
and that we have been driven from the per- 
formance of what we have ourselves declared 
to be our duty by the clamor of ten or fifteen 
young men in Fourteenth street, who, with their | 

ands on the wires, threaten to misrepresent 
and malign usindividually if we do not abandon 
this investigation. Is it possible that any Sen- 
ator can prefer the justly-merited contempt of 
the people rather than the effect of falsehoods, 
few or many, maliciously circulated by the 
press? 

But it is said that the liberty of a citizen is 
involved. The liberty and life of a citizen are 
precious things; but the liberty and the life 
of a citizen when weighed against the public 
good are of small moment. Every man sent 
to jail for violating an injunction is deprived 
of his liberty. Does it follow from this that 
a court ought not to compel obedience to its 
judgment? 

You have appointed a committee to invest- 
igate southern outrages, and it is about visit- 
ing the South to enter upon the discharge of 
its duties. Their first witness may be a mem- 
ber of the Ku Klux Klan. He will state that 
he is under solemn pledge of honor to his 
associates not to reveal their secrets, and that 
to do so would subject him to infamy among 
them. Then, sir, he would point to these 
proceedings, and remind the committee that 
the Senate itself had decided, in substance 
and effect, that a witness ought not to be com- 
pelled in such case to violate his personal 
honor by testifying. And although the com- 
mittee might inform him that his reason did 
not amount to a legal excuse, and he must 
answer the question, yet the committee would, 
in common honesty, be bound to say to him, 
that, if he refused to auswer the question, all 
the Senate would do to him would be to sub- 
ject him to nominal custody of the Sergeant- 
at-Arms for a few days, and then release him. 

In these cases we must act by ascertained 
rules, and apply them impartially to every 
contumacious witness that may be brought 
before the Senate. We cannot have one rule 
for the people of one State and another for 
others. If a witness refuses to testify we must 
determine what the consequences of such re- 
fusal shall be, and then proceed impartially in 
ailcases. Any other course would betyranny, 
pure and simple. If you have the power to 
continue a committee after the adjournment, 
you can authorize the committee to take testi- | 
mony. Wherever the Coustitution and laws 
authorize a thing to be done, the power is 
always implied to make the doing of it effec- 
tual, A witness summoned before your com- 
mittee in vacation who refuses to testify com- 
mits a contempt of the Senate. 

Mr. SHERMAN. If I do not interrupt my 
friend, 1 wish to ask him a practical question. 
I have always understood the law to be that 
no committee in the recess of the Senate was 
authorized to commit any one. i 

Mr. CARPENTER. I did not say that it 
was. 

Mr. SHERMAN. 
ator, 

Mr. CARPENTER. No; I said if you | 
could authorize a committee to sitin the recess, 
that committee could subpena a witness before 
them, and if he should refuse to testify before 
them he would be guilty of contempt of the 
Senate, not of the committee. i 

Mr. SHERMAN. And might be ordered 
to be arrested by the Senate? 

Mr. CARPENTER. Yes, when the Senate | 


I so understood the Sen- 


convenes. So, too, you may order this com- 
mittee to sit in vacation for the purpose of 
taking the testimony of these witnesses, thus 
furnishing them an opportunity to purge them- 
selves of the contempt. 

Mr. President, for these reasons I think that 
this resolution, if adopted, will be followed by 
serious and pernicious consequences, far be- 
yond the lives even of these particular witnesses. 


I should regret to have the country and the- 


world know that the Senate of the United 
States, the highest tribunal in the land, had 
less firmness in the performance of an unpleas- 
ant duty than would be exhibited by a county 
judge or a justice of the peace anywhere in the 
United States. And I should be mortified and 
humiliated beyond expression to have the world 
see that a few newspaper correspondents in 
Fourteenth street, by clamor, denunciation, 
and falsehood, can arrest the Senate in a course 
which it had unanimously determined to pursue. 


| Nevertheless, I hope the fate of this resolu- 


tion will be regarded as a test whether the 
Senate will adhere to or abandon this investi- 
gation. If newspaper row is too strong for 
us let us say so and come down at once. The 
longer we adhere to it the more ridiculous will 
be our abandonment of it, without attaining 
the end for which it was ordered. If we can- 
not stand up and advance, the sooner we he 
down the better. And I am in favor of saying 
to these witnesses now either that they must 
answer these questions, and shall be impris- 
oned until they do, or else that they have 
beaten us; let us have peace. 

But, if the investigation is to be abandoned, 
then the Senate ought at once to enter into 
negotiations with Fourteenth street for a treaty 
which shall definitely express our respective 
powers and privileges. No time should be 
lost. England lost her American colonies by 
an obstinate refusal to repeal the stamp act. 
Louis XVI might have saved his crown and 


his head by timely concessions, still preserv-_ 


ing more prerogatives than the kings of Eng- 
land ever exercised. Let us profit by these 
examples. 

If we agree to abandon a portion of our 
constitutional powers it may be the press will 
permit us to exercise what is left tous. But, 
should we persist in claiming all the powers 
conferred upon the Senate by the Constitution 
it may be that these jolly boys in Fourteenth 
street may become exasperated, and who can 
foresee the extent to which their demands may 
reach? Ifthey can compel the Senate to pass 
this resolution under the circumstances of the 
case, I doubt not, if they so resolve, and really 
uncork their ink- pots in earnest, they can drive 
the whole Senate into the Potomac within ten 
days. 

Mr THURMAN. Mr. President—— 

Mr. FENTON. If my friend from Ohio will 
give way for one moment, within the last five 
minutes a letter has been placed in my hands 
from the reporters’ gallery which bears upon 
this discussion, and especially as relating. to 
the statement of Mr. Tinker, read by the Sen- 
ator from Wisconsin who has just taken his 
seat, [Mr. Carrenrer.} I send it to the Sec- 
retary’s desk and ask that it may be read. 

The PRESIDENT pro tempore. The paper 
will be read if there be no objection. 

The Secretary read as follows: 

REPORTERS’ GALLERY, 
UNITED STATES SENATE, 
May 26, 1871. 
The undersigned correspondents respectfully ask 


i to have read this statement of theirs: 


The dispatch Mr. CARPENTER has caused to beread 
in the Senate Chamber relative to Mr. Tinker’s 
examination, and which he (Tinker) denies, is sub- 
stantially correct, and not as bitter toward the com- 
mittee as was warranted, according to the statements 
made in our presence by Mr. ‘Tinker on his return 
from the examination. 

R. J. HINTON, 


H. V. BOYNTON, 
J. W. KNOWLTON, 
W. B. SHAW. 
Mr. MORTON. With the permission of the 
Senator from Qhio, I desire to say that I have 


been advised that there is important business 
to come before the Senate yet in executive 
session, and I know we are all anxious to 
adjourn this afternoon. I therefore indulge 
in the hope that we shall have a speedy vote, 
not desiring, of course, to interfere with my 
friend from Ohio. 

Mr. THURMAN. I do not expect to speak 
ten minutes. 

Mr. HARLAN. I gave notice that at the 
conclusion of the remarks of the honorable 
Senator from Wisconsin I should move an 
executive session. 

Mr. SUMNER. I would ask whether we 
cannot. get a vote on this resolution? 

Mr. HARLAN. I.should be glad if a vote 
could be had without further debate, or at the 
conclusion of the remarks of the honorable 
Senator from Ohio. 

Mr. SUMNER. I should like to say some- 
thing upon it myself; but I will forego it if 
the Senate can vote. I think this resolution 
had better be disposed of before we take up 
other business. 

Mr. HARLAN. I will express the hope 
that the vote may be taken at the close of the 
remarks of the honorable Senator from Ohio; 
otherwise, I shall feel it to be my duty to press 
an executive session. 

Mr. THURMAN. If I had not been inter- 
rupted I should have been through by this 
time. 

I am so happily constituted, Mr. President, 
that I can enjoy wit even when I am the vic- 
tim of it; and I venture to say that no one on 
this floor more heartily relished the remarks 
of my friend from Wisconsin this morning that 
touched me than I did myself; and although 
there was one little misstatement of fact in 
this, to wit, that he was speaking of a candi- 
date for the Presidency, [laughter,] I attrib- 
ute that entirely to his own friendly feeling 
and disposition to put me in nomination, and 
not ag a statement of any existing truth. 

I enjoyed his remarks, therefore, as much 
as anybody; but I must beg leave again to 
differ from him in his estimate of the duty of 
either a court or a senate, certainly in his 
estimate of the duty of the Senate. It is true 
that these witnesses were in contempt, and I 
did so assert. It is equally true, in my judg- 
ment, that we have the power to continue their 
commitinent until they answer. That is also 
my belief. Whether I am right in it or not 
every one must decide for himself; but that is 
my belief. 

But then I do say, as I have said before, 
that the question whether we shall proceed to 
the exercise of all the powers which are vested 
in us upon this subject, whether we shall 
exhaust all the powers of the law in order to 
get an answer from these witnesses, is a ques- 
tion addressed to the discretion of the Senate, 
and we are not bound by any rales of logic 
whatsoever to follow what has taken place by 
the indefinite imprisonment of these men. It 
is a question in every such case: is the play 
worth the candle; is it right and proper under 
these circumstances, is it advisable under the 
circumstances, to imprison the contumacious 
witnesses indefinitely? That is a question 
which addresses itself to the discretion of the 
Senate. There isa difference between a court 
and the Senate in this: if a witness is pro- 
duced in court by a party and refuses to answer, 
it is the right of that party to have him com- 
mitted in order to obtain his testimony, unless 
good reasons can be shown why he ought not 
to be committed, and a court may, therefore, 
be compelled very reluctantly indeed to im- 
prison a witness because it is the right of the 
party to have his evidence. But itis the Senate 


| of the Hnited States here that is the party, 


and as a party in a court of justice may waive 
his right; may waive any commitment of the 
contumacious witness for contempt, just. in the 
same way may the Senate of the United States, 
if it see ft under the circumstances, waive the 
imprisonment of these. men. 
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Well, sir, looking at this question as it came 
before us, and exercising that judgment which 
I was authorized to cxercise, that discretion 
which I was authorized to exercise, it did seem 
to me that the best thing we could do was not 
to commit these witnesses under a legislative 
order of the Senate, but to turn them over to 
the courts of justice to be indicted under the 
statute law of the land; and I think there is 
not a Senator now on this floor but feels that 
I was right, but feels that the dignity of the 
Senate would have been far better preserved 
and the law have been far better vindicated if 
that course had been taken at the outset; for 
if I had been gifted with prophecy I could not 
have spoken more accurately than Idid. I beg 
leave to read a single paragraph from what 1 
said when this matter was up on the 18th of 
May, when the motion was made for the com- 
mitment: 

*'I put it to the conscience and honor of Senators, 
have they any idea of extending the powers of this 
committee to sit during the vacation and keep theso 
men in prison until next December? I do not, be- 
lieve a majority of the Senate have any such idea 
at all, I believe that the whole thing will turn out 
simply tbus : if these men areimprisoned, the prison 
doors will be opened when this session ends if they 
should still remain contumacious; and then I do 
say that neither the dignity of the Senate nor the 
Constitution of the country nor the laws of the land 
will have been vindicated in the slightest degree ; 
but, on the contrary, the whole thing will have been 
almost a ridiculous farce. 

“That is the way the thing seems tome. I may 
be wholly mistaken about this matter, but that is 
the way it seems to me; and therefore, seeing no 
good that is to come of this, while I want the man 
who gave this treaty to the press to be found out, 
while I would be glad that he should be found out, 
but seeing no prospect of finding him out by that 
course which you propose, I shall vote for the sub- 
stitute of theSenatorfrom New York, although that, 

must confess, is not logically correct.” 

Now, Mr. President, has it not turned out 
just that way? Does not every man know 
that these men are to be discharged? Does 
not every man know from the vote taken yes- 
terday that with this day their commitment 
ends? On one ground or another Senators 
who voted to commit them are getting out of 
the scrape, if I may use such a term in regard 
to it. Some have extraordinary doubts as to 
our power to prolong their commitment after 
the end of the session, and that is a conven- 
ient hole to crawl out of; but out of one hole 
or another hole the majority that committed 
them has dwindled down until yesterday there 
were, I believe, but eleven votes, if my mem- 
ory is correct, for the extreme rigor of the law. 

Now, is it not clear, as I said on the 18th of 
this month it would be, that at the end of the 
session you would discharge these men with- 
out having got any answer to your questions, 
and then the dignity of the Senate would not 
be preserved, the majesty of the law would not 
be vindicated, but the whole thing would bea 
ridiculous farce. It was to save the Senate 
from committing this ridiculous farce, it was 
to save the Senate from this exhibition of im- 
potency, that I was for taking what I thought 
wasthe dignified course, turning these men over 
to the courts of justice to be prosecuted under 
the law of the land; andI think now many 
a Senator who voted then to imprison them 
feels in his heart that I was right, and that the 
majesty of the law and the dignity of the Sen- 
ate would have been far better vindicated by 
that course than by this miserable fiasco of 
entertaining these gentlemen for ten days or 
so and then opening their doors and telling 
them to go free. . 

Mr. WILSON. Now I hope we shall have 
the vote. 

Mr. DAVIS, of Kentucky. Mr. President, 
T desire to saya few words on this subject, and 
first 1 will speak in relation to Mr. Tinker and 
what he said transpired in the committee. Mr. 
Tinker is a sensible gentleman. He deported 
himself with great propriety and great decorum 
before the committee, and impressed the com- 
mittee very strongly with a feeling of personal 
respect and kindness toward him. That was 
evidently my own feeling. I propounded but 


a single question to Mr. Tinker myself, and 
that one of no particular importance. After 
the examination was through we had some 
facetious conversation with Mr. Tinker, some- 
thing in the way of badinage, and the sub- 
stance of what is reported by that letter-writer 
occurred as badinage between Mr. Tinker and 
myself, with some additions. He said that he 
was acting not according to his own judgment 
or will, but by the positive instructions of his 
employer, and that he had received a letter 
from Mr. Orton giving him specific and strin- 
gent instructions as to the course he was to 
take in making answer to the questions pro- 
pounded to him, and he read us Mr. Orton's 
communication by telegraph. I immediately 
said, ‘Mr. Tinker, Mr. Orton is the really 
responsible man, and not you, and if you are 
to be treated as the other witnesses, and are to 
be subjected to confinement and restraint of 
your liberty and ultimately to prosecution in 
court and to fine and imprisonment, you ought 
to bring Mr. Orton here, and he ought to suffer 
in your stead in those respects.” That. was 
the substance of what I said. All that wast 
said pleasantly and facetiously in the way of 
badinage. 

Mr. President, the question whether this 
treaty got improperly before the public or not 
is not the question now before the Senate. 
The question before the Senate, as was said 
by the honorable Senator from Nevada [Mr. 
Srewart] last evening, rises infinitely in im- 
portance above that. 1 care nothing about this 
treaty; I care nothing about its having been 
promulged to the public before the Senate 
acted upon it; I care very little about the 
manner in which it got before the public; but 
the great question is, whether, when the Sen- 
ate order a proper investigation, raise a com- 
mittee for that purpose, authorize that com- 
mittee to call witnesses before it, to swear 
them and take their evidence, a witness thus 
before the committee shall be allowed to take 
the ground, ‘‘ You puta question to me; the 
Senate say it is a proper one, pertinent to the 
inquiry, but I am bound by my professional 
honor not to answer it,’ aud to decide for 
himself and the Senate whether he will answer 
it or not, and stop all investigation. I say that 
the Senate cannot allow that position to be held 
good without sinking to the lowest depths of 
humiliation, and without receiving, and deserv- 
ing, the scorn of the country. 

Í maintain that that is the great question and 
the only question now before the Senate. Has 
the Senate the power to organize a committee 
for such an inquiry as this committee was 
organized for and which it was engaged in 
investigating? No Senator has denied that 
position. On the contrary, the committee 
was raised by the unanimous vote of the Sen- 
ate. The resolution charging them with these 
powers and duties received the unanimous 
support of the Senate. The committee made 
a report that two witnesses had been called 
before it and had refused to answer a plain, 


pertinent, proper question in the’course of the | 


investigation with which it was charged, and 
every Senator has said and admits that that 
question was a proper and pertinent question 
and was properly propounded to those wit- 
nesses. In that stage of the business shall the 
Senate discharge the witnesses and let them go 
hence, and let theinvestigation, unsuccessfully, 
ignominiously, and disgracefully to the Senate 
terminate, for that will be the upshot? There 
may be men here who are willing to place the 
Senate in that predicament, but [ am not one 
ofthem. With my experience as to the duties 


and efficiency of the action of a committee, as | 
enlightened by this case, I would advise the | 


next committee of investigation to propound 
this single first question, after it had been 
ascertained that the witness hèd transmittéd 
the telegraphic report of a treaty: ‘‘From 
whom did you obtain that treaty?’’ I would 
insist that no other question should be asked 
from such a contumacions witness; that, that 


question and his refusal to answer should be 
reported to the Senate, and that the Senate 
should be placed then and there upon its re- 
sponsibility to act upon that state of the case. 

Suppose no other question had been pro- 
pounded to these witnesses, and up to that 
point of proceeding the action of the commit- 
tee had been reported to the Senate; is there 
a Senator here who would have voted, much 
less have moved, to discharge the contuma-. 
cious witnesses? For myself I would say that 
if I had been capable of pursuing that conduct, 
thus negativing, denying, or being willing to 
abandon the power of the Senate to institute 
such an inquiry and to prosecute it by the only 
mode by which it can be successfully prose- 
cuted, in my judgment I should be unworthy 
of a seat in this body. The question before 
us involves the permanent power of this body 
to investigate such matters, and to prosecute the 
inquiry by the only mode known to courts and 
deliberative assemblies, and every authority 
charged with such investigations, and the only 
possible mode by which they can be practically 
and successfully prosecuted; and if the Sen- 
ate now chooses to abandon that mode, I say 
it does sink into degradation, and it ought to 
receive the contempt of the world. 

I regard the injunction of secrecy in relation 
to this treaty very much as the Senator from 
Massachusetts [Mr. Sumyer] does. I believe 
there is too much secrecy in our. Government, 
and especially in the action of the Senate and 
of other governmental officials. I would be 
willing to remove it to a great extent; but that 
is not the question. Thesingle, isolated ques- 
tion before the Senate is, will it assert such 
power to compel a contumacious witness to 
answer a direct and pertinent question as be- 
longs to every court and every tribunal having 
the right to institute an investigation of the 
kind? Why, sir, if these witnesses had been 
before a justice of the peace in Kentucky they 
would have been ordered to close jail so soon 
as they refused. and persisted in their refusal 
to answer those questions. The honorable 
Senator from Massachusetts gets up and makes 
a howl about imprisonment and enlarging the 
captives. Who makes them captives but them- 
selves? It is by their own will, by their own 
conduct, or rather by their own misconduct. 
They could at any time have enlarged them- 
selves from this imprisonment if it be so dis- 

raceful and so objectionable to their proud 
nature. All they have to do is to answer 
explicitly a question which every Senator says 
was properly put to them, according to the 
best of their knowledge. 

I admit that I have doubts, serious doubts, 
as to the power of the Senate to continue their 
imprisonment after the session terminates. I 
want those doubts cleared up; and for the pur- 
pose of having it done authoritatively and by a 
sufficiently enlightened and dignified tribunal, 
I am willing to hold the two men who are now 
in imprisonment, if you choose to call it so, 
until after the session closes. They have their 
remedy. They can move a judge in the Dis- 
trict, the highest judge orany other judge that 
has power to issue a writ of habeas corpus, to 
have their persons brought before him that he 
may inquire into and ascertain the validity and 
the sufficiency of the cause for which they are 
imprisoned. If the Senate is transcending its 
power the judge will so decide, and he will 
direct these prisoners to be set free. : 

Mr. President, if the Senate in a pusillan- 
imous, ignominious, and dishonorable manner 
abandons its committee, after the manner in 
which that committee has been raised, after 
the insulting manner in which that committee 
has been defied by the correspondents of the 
press, after the manner in which this docu- 
mert has been surreptitiously sought for by an 
offer of bribery, by a proposition of corruption 
from the New York Tribune, to have it dis- 
closed against the law of the land, after all 
these injuries and this insulting course and 
defiance, not only of the committee, but of the 


912 


THE CONGRESSIONAL GLOBE. 


May 26, 


authority of the Senate, by these contumacious 
letter-writers, and after the infamy of their 
conduct day after day in fabricating facts and 
denouncing the vilest calumnies and slanders 
against honest men, not only of the committee, 
but of theentire Senate; I say that after such 
conduct as this it would be in the extremest 
degree injurious and insulting to the commit- 
tee and dishonorable and degrading to the 
character of the Senate to order the discharge 
“of these men. 

I therefore ask leave to withdraw the amend- 
ment which [ offered to the resolution of the 
houvorable Senator from Massachusetts, [Mr. 
Wison,]and I hope that the Senate will vote 
it down. 

I have no quarrel with any of these men. I 
have no wrongs of my own to redress. If they 
have wronged me I do not know it, and I do 
not care for it if they have. I have no ven- 
geance to wreak upon them. AH I wantisa 
just and proper rule in relation to divulging 
the secret proceedings of the Senate, and espe- 
cially I want the dignity and power of the 
Senate maintained, its authority to prosecute 
these inquiries in the form in which this in- 
vestigation has been going on, and I want it to 
have power to punish contumacious witnesses. 

These men suffer self-martyrdom, if there 
is any martyrdom about it. They themselves 
unlocked the door of the dungeon for their 
own entry and confinement, if they were to be 
so confined. They did so by refusing to answer 
a just, legal, proper question, which every au- 
thority that has cognizance over the subject 
in the United States would compel them to 
answer, If they are immured they can bring 
that confinement to a close whenever they 
choose to answer the question. If they should 
be confined without authority of law, if the 
Senate should refuse to pass the resolution of 
the Senator from Massachusetts, they would 
then employ counsel; they would move for a 
writ of habeas corpus, and the courts, the most 
legitimate aud competent tribunal in our Gov- 
ernment to try such questions, would decide 
whether or not the Senate had power to con- 
tinue their confinement after the session closed. 
If it bad not the power the court would direct 
the prisoners to be enlarged and set at liberty. 
If the court should believe that the Senate had 
that power it would order these prisoners back 
to their confinement, there to remain until, 
according to their notion of their rights and 
their dignity and their honor, they gave ex- 
plicit answers to the plain, pertinent, legal, 
and indispensable questions of the committee 
to arrive at a correct and satisfactory investi- 
gation of the subject, 

Mr. WILSON. I hope that we may now 
have a vote on this question. 

The PRESIDING OFFICER, (Mr. Bors- 
MAN in the chair.) Did the Chair understand 
the Senator trom Kentucky to withdraw his 
amendment? 

Mr. DAVIS, of Kentucky. I withdraw it. 

The PRESIDING OFFICER, The amend- 
meut is withdrawn, and the question recurs 
on the original resolution, upon which the yeas 
and nays bave been ordered, 

Mr. NYE. I hope that amendment will 
not be withdrawn. I hope so without any 
feeling personal to myself, for I have not 
shared 

The PRESIDING OFFICER. The Chair 
understands the Senator from Kentucky as 
having withdrawn his amendment, and it is not 
now before the Senate. 

Mr. NYB. Do I understand the Senator 
from Kentucky to withdraw that amendment ? 

Mr. DAVIS, of Kentucky. I do. 

Mr. NYE. Then I renew it. 

The PRESIDING OFFICER, The Senator 
from Nevada renews the amendment. 

Mr. WILSON and others. Let us vote. 

Mr. NYE. I have not said one word on this 
matter, and I have not been on my feet before. 
My friend from’ Massachusetts [Mr: WiLson] 
has his usual spasm and wants: to-vote. As | 


soon as he has spoken on any question he 
always wants to vote. I propose that weshall 
not vote just this minute. 

Mr. President, I renew the amendment for 
the purpose of taking the sense of the Senate, 
not upon the question of releasing these men, 
but upon the question of preserving its own 
self-respect. I understand, and I have it from 
my learned friend on my left, [Mr. Sumyur, } 
that the rule of secrecy in regard to proceed- 
ings in executive session has been the rule of 
the Senate ever since its organization. It stands 
as a rule of the Senate to-day among the writ- 
ten rules by which we are guided and directed. 
That rule having been violated by the pub- 
lication of a confidential document, a well- 
selected committee, a committee that could 
not be surpassed if equaled in selection from 
the entire body, was appointed to investigate 
the subject. ‘They entered upon the discharge 
of their duty, not only by virtue of this rule, 
but by the positive mandate of the Senate 
itself, and proceeding honestly and thoroughly 
in that investigation they are brought to a 
dead halt, not because the rule does not apply, 
not because the rule is not moral in its char- 
acter, not because it is not necessary in its 
place, but because there is a higher law, a 
code higher than that made by the Senate, 
among an association of reporters, which puts 
at defiance the will of the Senate and a law as 
old as the Senate itself. 

Toward these men, personally, I have no 
feeling. Ido not knowthem. I have been 
favored with the acquaintance of but few of 
the gentlemen of the press, and I have no 
fault to find with them; but I have a duty to 
perform. The Senate is about to record itself 
upon this single issue, whether the law and 
rule of the Senate sball be regarded, whether 
it will respect and protect the committees 
which it sends out to make investigations, or 
whether it will acknowledge that that law is 
wrong and superseded by what is called a 
higher moral obligation of a man keeping back 
the truth for the reason that its disclosure 
would bring into disrepute those that gave him 
the information, The question is whether that 
is an obligation of higher morality than the 
standing rule of the Senate for three quarters 
of a century. 

I desire to illustrate this matter by one or 
two examples.. I bave been honored, orrather 
burdened, with committee duties in the invest- 
igation of the Ku Klux organization, I spent 
thirty or forty days in that investigation, What 
were the circumstances by which we were 
surrounded? That was no organization of 
reporters; but there was a sworn obligation 
of a set of men banded together to do~—what? 
To overthrow the standing laws of the coun- 
try. How quick would this Senate have sent 
a Ku Klux to prison had he refused to answer 
the questions of that committee! How long 
would they have hesitated if one of the Ku 
Klux band had refused to answer a question 
put to him by the committee as to whether he 
was cognizant of the fact that they were burn- 
ing and murdering and plundering the poor 
oftheSouth? He would not have been treated 
to quarters in the upper story of the Capitol. 
He would have gone to this, as Lam told, 
most loathsome jail of your District, and would 
have stayed there until he had answered that 
question, whether the Senate sat or not, I 
have no doubt. 

Now, sir, here is another organization who 
have established another standard which they 
say is of higher morality than the rule of the 
Senate. Itis that point of honor that binds 
them togetherto shield each otherand to shield 
the person from whom they obtain informa- 
tion illicitly. It is that higher honor which 
they exhibit that must be respected and obeyed. 
For one, I deny that code entirely. Ihave no 
right upon the platform of honor to agree to 
a thing that isin violation of the laws of my 
country and stand acquitted before an intelli- 
gent community upon that point of honor that 


I shall not reveal my accomplice or my par- 
ticeps criminis in that crime. 

Thatis the question. I know how hard it 
is to apply the test in this ease. 1 know the 
power of a thousand pens scattering ink, and 
my friend from Massachusetts before me [Mr. 
Wixson] knows it, and he performs most ele- 
gantly this antic of backing down after having 
voted with me to invest this committee with 
power to investigate. It is like sending out a 
forlorn hope and the main column abandoning 
them after they start. It is cowardly in the 
Senate, it would be cowardly in individuals if 
they were not Senators, to send half a dozen 
men out as a forlorn hope to lead a charge, 
and when they are ahout to be sacrificed aban- 
don them to their fate. Why? Because some- 
body is going to scatter some ink about them. 
My friend is afraid, as he is just about to 
sail for Europe, that there will be an unkind 
article in some newspaper about him, and 
hence his philanthropy is all afloat and the 
prison of these men has terrible horrors to 
him! 

I witnessed the scene described by the hon- 
orable Senator from Wisconsin the other day 
when we were turned off froma cold marble 
table in the restaurant and, with a grand 
flourish of waiters coming in, were told that 
the prisoners and their families were about to 
dine. Make room for the prisoners with their 
families! Oh, what a fearful prison this is! 

The committee have gone on, and as soon 
as they could they reported back to the Senate 
that these witnesses had contumaciously refused 
to answer. There is not a Senator who dares 
rise up and say that these witnesses are not in 
contempt, Then the question comes up, what 
is to be done with them? Why, drop your 
committee; leave them alone; for your own 
sakes spare the men who scatter ink so indis- 
criminately ! 

I have, [ think, a fair appreciation of the 
power of the press of this nation. I have no 
fault to find with it. Instead of lessening it 
I would strengthen it. I would strengthen it 
by making it more reliable. I would strengthen 
it by making the intelligence it scatters always 
truthful.. I would weaken it if I could in 
another respect, for I have seen its power and 
its influence when incautiously wielded. 1 bave 
seen it make tears steal down honored cheeks. 
Ít is in the power of the press, of some penny- 
a-liner, who hurls a shaft at random, to clothe 
a family in sorrow and despair. I would 
weaken it there. To the young men who are 
now stepping so strongly upon the heels of 
age that their hands will soon be on the lead- 
ing- strings of government, I would say, ‘When 
it shall have made place for you I charge you 
build not your fame upon broken hearts or 
broken hopes by the indiscriminate and care- 
less use of your pens.” 

Sir, I have no fear of the press. Ido not 
come in collision with it. I am not of suffi- 
cient importance to evoke its anger or its envy. 
If I had the importance of my friend from 
Massachusetts before me, and though I were 
to dare the dangers of an ocean voyage across 
the Atlantic, I would rather have the con- 
sciousness of upholding the rules and integrity 
and honor and fame of the American Senate 
than to have a paper bag upon which to float 
as I was wafted from the shores of my country. 
Sir, it is not a life-preserver. [Laughter.] 
There is a great deal of wind in it, but it leaks 
when it comes in contact with water, as it 
would be apt to do in my friend’s case. 
[ Laughter. ] 

I repeat, sir, I have no personal feeling in 
this matter; but I have aninherited reverence 
for this position. My term will be ended here 
sooner than that of most men on this floor ; 
but come who may in my place, come who 
may in any other man’s place here, I would 
save to him intact the laws our fathers made 
for the government of this body, and I would 
transmit them to him unimpaired through the 
hands through which they are now passing. 
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I doubt myself whether these men can be 
kept in custody by the order of the Senate 
longer than the end of the session ; but if they 
are guilty let them answer to the offended law 
of this nation. My honorable friend from Ohio, 
[Mr. Suerman, | I think, is not yet quite ready 
to admit, even though a man wields the pen 
and controls the press, that he has a right to 
trample with impunity the laws of the land 
ander his feet. 

Mr. SHERMAN. I will inform my honor- 
able friend from Nevada that the law was 
passed for the very reason, and that was the 
chief reason given when it was passed, because 
the House of Representatives could not detain 
any one in custody after its session. 

Mr. NYE. Grant that. Then that law 
stands, and therefore I would have certified in 
accordance with that law the exact state of 
the facts of this case to the district attorney 
of this District. 

Mr. SHERMAN, That has been done. 

Mr. NYE. Then why object to this amend- 
ment? 

Mr. SHERMAN. The law requires that to 
be done, and the amendment is not necessary. 

Mr. NYE. Why object to the amendment? 
The amendment provides that this apparent 
judgment of the Senate shall have no effect 
upon that proceeding in court which is directed 
by the law. 

Mr. SHERMAN. Task my honorable friend 
from Nevada if a resolution of the Senate is as 
strong and forcible as the law itself? 

Mr. NYE. Not by any means; but I have 
seen strong things impaired by weak ones. 

Mr. DAVIS, of Kentucky. If my friend 
from Nevada will permit me, I will state the 
only motive I had for withdrawing the amend- 
ment. It is that the record as it would then 
exist would not require the court to pass im- 
mediately upon the question of the power of 
the Senate to imprison for a term continued 
after its session closes. It is with a view to 
have that important question decided that I 
would have the resolution fail in any form. I 
want the question decided for the liberty of 
these men and all other men. If the Senate 
hag a restricted power in that respect, a power 
restricted during its session, let the Senate 
know it, and act upon it always. 

Mr. NYE. I think I understand the object 
of this amendment. I know how delicate this 
subject is, and I know fronythe tenderness of 
feeling I see exhibited around me that the 
court will need but a little apology to acquit 
these men of this charge upon this higher code 
of honor, because they can say that the Senate 
ordered their release. If I were the lawyer 
trying that case (and if my friend from Indiana 
{Mr. Morton] were trying it he would make 
it ring so that the nation’s ears would be wide 
open) I would say, “ The Senate have acquitted 
these men; they have ordered their release ; 
there is the record of it upon the Journals of 
the Senate. Why do you prosecute them here? 
You cannot put men in jeopardy twice for the 
game thing; they have been tried and acquitted 
by the Senate of the United States, and their 
release has been ordered.” Apparently the 
record will convey that idea. It is not true 
in fact, but it is trae enough to make a legal 
quibble upon and to lead to their acquittal. 

Now, sir, I am prepared to say, if the rest 
of the Senate are prepared to say, that there 
shall be no more secrecy about the proceed- 
ings of this body. There is not much now. 
My friend from Michigan [Mr. Caanpusn] 
said yesterday that there seemed to be no 
trouble in getting reports of our proceedings 
in executive session. But, sir, until the time 
comes that the Senate annul that rule, I would 
hold every one up to it. We are amenable to 
it; others are not. I have heard Senator after 
Senator rise here to acquit himself of the im- 
putation of being the offender in this thing, 
truer to himself than these witnesses are to the 
truth. Cruel, indeed, would have been the 
imputation upon the honorable Senator from 
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New York [Mr. Fenton] if he had not been 
able to rise here in his place and say ‘It is 
not I.” Others have risen here and said 
“Tt is not I.’? Why is that? Because the 
imputation rests on this body, and these wit- 
nesses, upon a higher code than I understand, 
defy the power of this Senate to lift that im- 
putation from any one upon whom it may 
unfortunately. rest. Sir, they not only tram- 
ple this law under foot, but they trample 
it defiantly in the face of the Senate of the 
United States. They defy your power. Hach 
of them says, ‘‘I stand upon a higher plane; 
I belong in Fourteenth street row, over which 
Senators and Congress and laws are not to 
prevail; we are a law unto ourselves, and we 
defy your rules and the power of the Senate.” 
That is the attitude precisely in which we are 
placed. I can stand it if others can. If my 
friend from Massachusetts on my left [Mr. 
Sumner] feels no humiliation 

Mr. SUMNER. Not the least. 

Mr. NYE. I am glad that I am a little 
more susceptible than he. I confess I do feel 
some. Why, then, did you [Mr. SUMNER] en- 
courage the investigation? Why did you send 
my friend from New York [Mr. Coxgurne] 
and my friend from Wisconsin [Mr. CARPEN- 
TER] out to gather anything but sheep’s wool? 
Why did you send them to feed on the vapor 
of nothingness while you yourself were feast- 
ing upon the milder and more nutritious nutri- 
ment of the support of the public press? Why 
do you start others out on this forlorn hope 
and keep your column back? Sir, if the hon- 
orable Senator from Massachusetts thought 
this investigation ought not to have been had, 
why did he not say so when it was proposed? 
Here he is, with twenty years of ripe expe- 
rience in this body; when he looks around 
he can see no man who came here with him. 
Why did he not rise and tell me, one, in the 
classic language of the Tribune, whose sena- 
torial pin-feathers are just cutting—why did 
he not tell me that this rule was a farce and 
a humbug and all wrong? He did not. He 
voted to have this examination held, and I, 
child-like, followed him. 

Now when the danger of paper bullets comes 
he says it was all a humbug from the start, 
{Laughter.] The Senator has got us, as my 
friend bis colleague says, into a scrape. I see 
no scrape. I stand upon the rules of this Sen- 
ate, older than the Senator himself. 
upon the rules of this Senate, made by men 
whose fullness of manhood attracted the atten- 
tion of the intellectual world. I stand upon 
the rules made by men who emblazon every 
page of the civil history of our country. And 
yet I am told now by the sage of the Senate 
that the rule is a humbug and the pursuit a 
farce. I have that excuse, and I say to the 
gentlemen of the press ihat if I have offended 
Í shield myself behind the want of faithfulness 
of this sentinel to advise me. Old Senators 


besides him said, ‘ Yes, this is a great out- | 


rage; inquire into it; pursue the inquiry,” till, 
with not a dissenting voice from Kepublican 
or Democrat—the first unanimous vote that I 
have ever seen here {laughter]—this investi- 
gation was ordered by the Senate. 

Now, will you abandon your committee, after 
they have been whipped like a dog in a tan- 
yard, [laughter, ] after they have been scourged 
by the press till there is not a sound spot on 
them? Sir, my friend [ Mr. Susyer] laughs at 
that, but no man cringes quicker than he when 
it hits him, [Laughter.] 1 have seen the time 
when my friend did not like the press quite so 
well as he now seems todo. I like it, but I 
wish to preserve the rules of the Senate and 
have the law of the land obeyed and respected. 

My friend from Indiana says, as I under- 
stand, that it is clearly shown that a Senator 
was not implicated in this matter.. Now, sir, 
I undertake to say it is not. Ido not know 
who drew the answer which Mr. White gave 
here. If it was Mr. White himself he is enti- 
tled to sit at the head of Fourteenth street, for 


I stand- 


it is the shrewdest answer I have ever seen. 
Bat I do not think he drew it. It seemed to 
me to show a good deal more of the lawyer 
than a reporter is likely to be. He says he 
did not receive the treaty from a Senator or 
any one representing or going from a Senator, 
to his knowledge. Now, if a Senator feels 
acquitted upon that answer, I confess he is sat- 
isfied with small things. I tell you it is the 
Artful Dodger’sreply, and itleaves with double 
force the imputation that he does know from 
what Senator this was obtained, and, sir, you 
or I am just as likely to feel the force of that, 
and have the public sentiment settle down upon 
us as having betrayed the confidence of this 
Senate, as anybody else. 

Luckily for me, because of indisposition, I 
was not here at the opening of the session and 
I did not see the treaty till after this disturb- 
ance occurred, Butthere are others here who 
did, as honorable men as any others. They 
have had to goon the stand and speak for them- 
selves. Even the Senator from Vermont [Mr. 
Epavunps] has bad to testify that he did not 
do this. Even my friend from New York 
[Mr. Fewron] had to rise here in his place and 
say, “It was not I.” The Senator from Indi- 
ana [Mr. Morron] has said, “It was not L” 
But that leaves sixty-seven here yet. 

Mr. SUMNER. And I disclaimed it. 

Mr. NYE. And the Senator from Massa- 
chusetts, but that hardly need have been done, 
It was hardly necessary that he, the father of 
the Senate, should get up and disclaim that he 
had been guilty of a wrong with which no one 
charged him; but he saw the dilemma in which 
he was placed, and to keep his garments pure 
and spotless, as he always does, he had to 
ward off the danger of the dagger of this insid- 
ious reply. A 

The answer aggravated the offense, a shrewd, 
skillful answer, avoiding the real issue in the 
case. Sir, the truth will come out, I have no 
doubt; it will prevail; but if these men are 
truthful, and if their course is to be sustained 
and can be by law, let them go before the dis- 
trict court, and let this amendment go with the 
resolution showing that we disclaim any trial 
in this matter; that. we know they are liable 
under the provisions of the law to be dealt 
with as the facts require, and there upon the 
stand in that court no such equivocation will 
be tolerated as here. 

Take it before Chief Justice Cartter, or be- 
fore any of the bench of this District, and when 
a witness refuses to answer a question he will 
not be put in the parlor of your national man- 
sion; Senators will not have to get up from 
cold marble to make way for the white spread 
cloth of the prisoners, and they will not re- 
count the eloquence of the speech of my friend 
from Massachusetts in favor of the press, or 
descant upon his universal kind-hearteduess, 
They will there have to. ‘‘ step to the music’? 
of the law. Let them go there as they would 
make me go there if I was a violator of the 
law. Hold them amenable to the same rules 
that Senators are, and then Iam content. I 
ask no law for them that does not put its hand 
upon me; I ask no exemption for them that I 
do not ask for myself; and there is no code 
of honor in this Senate that relieves me from 
telling the truth when I have sworn to do it in 
the presence of my God. 

Mr. HARLAN. I move that the Senate 
proceed to the consideration of executive bus- 


iness. 
Mr. SHERMAN. No, let us have a vote 


now. 

Mr. WILSON. I hope we shall have a vote 
on this resolution. 

Mr. EDMUNDS. I object to debate. Let 
us vote one way or the other on the motion. 

Mr. WILSON. I hope the Senator from 
Iowa will withdraw the motion and let us have 
a vote on the resolution. 

The PRESIDENT pro tempore. The motion 
is not debatable. The question ison the motion 
of the Senator from Lowa, that the Senate pro- 
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ceed to the consideration of executive busi- 
ness. . 

‘The question being put, there were, on a 

division—ayes 17, noes 17; no quorum voting. 
Mr. WILSON called for the yeas and nays, 

and they were ordered; and being taken, re- 

sulted—yeas 25, nays 18; as foliows: 

YEAS—Messrs. Anthony, Boreman, Caldwell, 
Carpenter, Chandler, Clayton. Cole, Conkiing, Bd- 
munds, Ferry of Michigan, Flanagan, Frelinghuy- 
sen, Gilbert, Harlan, Howe, Logan, Morrill of Maine, 
Morrill of Vermont; Nye, Osborn, Sawyer, Scott, 
Spencer, Stewart, and Wright—25. 

NAYS—Messrs. Bayard, Blair, Casserly, Corbett, 
Cragin, Davis of Kentucky, Fenton, Hill, Morton, 
Schurz, Sherman, Sprague, Stevenson, Stockton, 
Sumner, Thurman, Tipton, and Wilson—I8. . 

ABSENT— Messrs. Ames, Brownlow, Bucking- 
ham, Cameron, Cooper, Davis of West Virginia, 
Ferry of Connecticut, Hamilton of Maryland, Ham- 
ilton of ‘Texas, Hamlin, Hitchcock, Johnston, Kel- 
logg, Kelly, Lewis, Patterson, Pomeroy, Pool, Pratt, 
Ramsey, Rice, Robertson, Saulsbury, Trumbull, 
Vickers, West, and Windom—27, 


So the motion was agreed to. 
EXECUTIVE SESSION. 


The Senate accordingly proceeded to the 
consideration of executive business. After 
four hours and forty minutes spent in execu- 
tive session the doors were reopened, and the 
Senate (at five o’clock and fifty minutes p. m.) 
adjourned till to-morrow at twelve o'clock. 


SATURDAY, May 27, 1871. 


The Senate met at twelve o'clock meridian. 
Prayer by Rev. E W. Jacxsoy, of South 
Carolina. 7 

The Journal of yesterday’s proceedings was 
read and approved. 


RELEASE OF RECUSANT WITNESSES, 


Mr. WILSON. Imove that the Senate pro- 
ceed to the consideration of the resolution dis- 
charging the persons held in custody. 

The PRESIDENT pro tempore. That busi- 
ness will come up as the unfinished business 
without any motion after the morning business 
sball have been disposed of. Petitions and 
memorials are in order. If there be no peti- 
tions, reports of committees are in order. If 
there be no reports, resolutions will be in order, 
Tf there be no resolutions to be offered, the 
unfinished business of yesterday comes up, 
being the resolution indicated by the Senator 
from Massachusetts, [Mr. Winson,] and the 
question is on the amendment proposed by the 
Senator from Nevada, [Mr. Nym. | 

Mr. WILSON. I hope that will be with- 
drawn, 

+ The PRESIDENT protempore. Theamend- 
ment will be read. 

The Chief Clerk read the amendment, which 
was to add to the resolution the following 
proviso: 

Provided, That this resolution shall not be held 
or coustrued to interfere with any legal proceedings 
which may be instituted against the said White and 
Ramsdell upon the certificate issued by the Vice 


President under the third section of the act of Jan- 
unry 24, 1857. j 


Mr. CONKLING, 
nays on that question. 

The yeas and nays were ordered, 

Mr. CASSERLY. I should like to hear the 
whole resolution read, and then the resolution 
as it will stand if amended as proposed. 

The Chief Clerk read the resolution sub- 
mitted by Mr. WILSON on the 22d instant, as 
follows: 

Resolved, That the Sergeant-at-Arms of the Sen- 
ate be, and be is hereby, directed to discharge Z. L. 
White and H. J. Ramsdell, now held in custody by 
him by an order of the Senate, immediately upon 
the final adjournment of the present special session 
of the Senate, 

The resolution as it would stand if the pro- 
posed amendment were agreed to was read. 

Mr. THURMAN. Is the question on the 
amendment. offered by the Senator from 
Nevada, [Mr. Nye?) 

The PRESIDENT pro tempore. It is the 
amendment originally offered by the Senator 
from Kentacky, [Mr. Davis,] but withdrawa 


Task for the yeas and 


by him and offered again by the Senator from 
Nevada. 

Mr. THURMAN. I understand that, 

Mr. SHERMAN. As I am afraid that a 
vote, if taken now, may disclose the want of a 
quorum, I do not desire to have the yeas and 
nays called at this moment. I shall therefore 
occupy a few minutes of the time of the Sen- 
ate until Senators gather in, although I would 


, willingly forego speaking, and will at any 


moment yield the floor whenever there is a 
sufficient number of Senators present to decide 
this question. 

A. doubt was expressed yesterday by my 
friend from Vermont [Mr. Epmunps] as to the 
purpose of Congress in passing the act of 1857 
which has been so often quoted. I was then 
a member of the House of Representatives. 
The subject-matter that gave rise to the pas- 
sage of that law caused much public attention 
and a great deal of feeling. It grew out of 
a publication making charges of corruption 
against certain members of Congress. Those 
charges were published by Mr. Simonton in 
the New York Times, and a committee was 
organized, of which Mr. Orr was chairman, 
General Banks being at that time Speaker of 
the House of Representatives. Mr. Orr and 
a very strong committee undertook to conduct 
the examination into the alleged corruption 
of members of Congress. 

Mr. Simonton was called before that com- 
mittee and shielded himself on the same plea 
that the persons now in arrest shield them- 
selves, that is, an alleged professional honor, 
and he refused to answer proper and pertinent 
questions. On the 21st of January, 1857, the 
committee reported, through Mr. Orr, first, 
a resolution setting out the general facts in 
regard to Mr. Simonton, giving the testimony 
of Mr. Simonton and the fact of his refusal to 
testify on certain points, and the reasons for 
his refusal, and a resolution somewhat similar 
to the one adopted in this case, holding Mr. 
Simonton in custody; and also reported the 
bill which has been so often read in this debate. 

I find upon examining this report and the 
debate that occurred in the House of Repre- 
sentatives that the only reason given for the 
passage of the law referred to was that the 
House of Representatives could not hold Mr. 
Simonton in custody after its adjournment. 


There was no other reason alleged. If the 
House of’Representatives had the power to 
commit for contempt for a term of months 


or for an indefinite time, if they had the ordin- 
ary power of a court of justice to punish a wit- 
ness for contempt, there would have been no 
occasion to pass such a law, But, as I will 
show you by the extracts I will read, the only 
reason given for the passage of the act was 
that the power of the Senate and of the House 
was inadequate to punish the offense of a re- 
fusal of a witness to testify before a committee 
of Congress, and therefore it was necessary to 
declare and make it a criminal offense punish- 
able in the ordinary way before the courts. 

Mr. CONKLING. Before what committee 
was that investigation? 

Mr. SHERMAN. A select committee of 
the House of Representatives, of which Mr. 
Orr was chairman. Mr. Orr having asked 
leave to make his report, which was unani- 
mously granted, he read the testimony of Mr. 
Simonton at length. Then Mr. Orr proceeded: 
, “The committee consider it unnecessary to enter 
into an elaborate argument to establish the power 
of the House in thiscase. The summons issued under 
the hand of the Speaker, and wastested by the Clerk 
of the House, and the contumacy of the witness is a 
contempt of that authority. If there is doubt 
whether this authorizes the arrest of the party in 
contempt, and his confinement until the contempt 
is purged, besides the right to inflict other punish- 
ment afterward, it seems to your committee that 


none will question the authority of the House when 
they recur to the statute-book. By an act passed 


May 3, 1798,0. United States Statutes, 554,) authority 
is given to the President of the Senate, the Speaker 
of the House of Representatives, a chairman of the 
Committee of the Whole, or a chairman of a select 
committee of either House, to administer oaths to 


witnesses in any case under their examination, and 


willful, absolute, and false swearing before either is 
declared perjury, and is punishable as such, Iere 
is express authority to swear witnesses, and false 
swearing is punishable as perjury. Is it, then, no 
contempt of the authority of this House (and the 
committee are acting as and for the House in this 
investigation) for a witness to rofuse to testify to 
material facts within his knowledge? . 

“The committee concur unanimously in the opin- 
ion that the House is clothed with ample power to 
order the party into custody, there to remain until 
released by the same authority, or upon the expira- 
tion of the present Congress. The committee rec- 
ommend the adoption of the following resolu- 
tion.”—Congressional Globe, third session Thirty- 
Fourth Congress, pp. 403, 404. 


Mr. CONKLING. What is the language, 
“ expiration of Congress ?”’ i 

Mr. SHERMAN. The resolation was 
adopted, and Mr, Orr thereupon reported from 
the select committee of investigation ‘a bill 
more effectually to enforce an attendance of 
witnesses on the summons of either House 
of Congress and to compel them to discover 
testimony.’’ 

Mr. SCOTT. Was that at the first or subse- 
quent session of a Congress? 

Mr. SHERMAN. At the last session of 
the Thirty-Fourth Congress. This was in Jan- 
uary, 1857, and, as a matter of course, the 
Congress expired on the following 4th of 
March. 

I will now go further to show the reasons 
for passing the law. The resolution ordering 
Mr. Simonton in custody was then passed: 

“Mr. Orr then reported, by unanimous consent, 
from the select committee of investigation, ‘a bill 
more effectually to enforce the attendance of wit- 
nesses on the summons of either House of Congress 
and to compel them to discover testimony.’ ” 

After some debate occurred Mr, Orr resumed 
the floor; 

“In reply to the suggestion of the Chair, I have 
to say that the committee may not be able to pro- 
ceed in their investigation so as to report the facts 
to the House, unless such a bill is passed to give us 
authority to bring witnesses before us, and to inflict 
a greater punishment than the committee believe 


the House possesses the power to inflict.” 

‘The power of the House, I believe it is conceded 
by ail, in reference to the punishment which it can 
impose for a breach of its privileges or for contempt, 
terminates with the adjournment of Congress. It 
terminates upon the 4th of March; and the com- 
mittee are satisfied that if the House exercise all the 
power which the majority on this floor claim that it 
can exercise, that will be insufficient to extort testi- 
mony from unwilling witnesses.” —{bid,, page 405. 


Mr. EDMUNDS. May I ask my friend a 
question right there, whether the 4th of March 
referred to by thaéchairman of the committee 
was the end of the Congress? 

Mr. SHERMAN. I said that distinctly. 


“That is the position in which we are placed ; that- 
is the reason for the necessity of this special report 
from the select committee.” 


Now I will read another paragraph, so as 
to present the exact precedent furnished by 
this case of Simonton. After some collateral 
debate by others, Mr. Orr resumed the floor 
again and said: 


“The House considers that the excuse which he 
tenders for his contumacy is insufficient, and the 
House orders him into the custody of the Sergeant- 
at-Arms. Until when? Your power to punish for 
any contempt committed against the authority of 
the body of which you are members expires un- 
questionably when the commission of the members 
constituting that body expires. Of that there can be 
no doubt. A question might be raised on that point 
in tho Senate of the United States, where a majority 
of the Senators hold over tour years from the par- 
ticular time when a matter of this sort should trans- 
pire. But in this House, where the commissions 
expire, there is no doubt on that question. [believe 
that no one has ever heid that the Louse has author- 
ity to go beyond the limitation of the term for which 
the members are elected in punishing witnesses for 
contempt of the authority of the House. Is that 
punishment adequate? What would be the term 
of the imprisonment?—ZJbid., pages 403, 406. 


And so he proceeds. I know that the Sen- 
ator from Vermont [Mr. Epmunps] with his 
natural acuteness will endeavor to draw a dis: 
tinction between the termination of the Con- 
gress and the adjournment of the House; but 
by reference to the precedents in the British 
Parliament, from whence we derive all our 
parliamentary law, itis found that the pro- 
roguement of the House of Commons, the 
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adjournment of the House of Commons, or 
anything that brings an end for the time being 
to that session, has been held always to be an 
end of the power of the House of Commons 
ever recusant witnesses. This limitation of 
the power is inherent, in the nature of things, 
in every deliberative body. Tt limits our power 
as it limits the power of every constituted 
authority. It limits our power over the person 
and custody of a witness, or ofa citizen, to our 
actual sessions. This is the general basis 
of authority, and we are bound to respect it 
like anyother court or tribunal. There is 
no tribunal so high in this land, from the 
Supreme Court of the United States down to 
the humblest justice, but has certain limita- 
tions of its powers, and this old limitation of 
the power of the House of Representatives 
and of the Senate. over the liberty of a citizen 
is the one that is proclaimed by parliamentary 
law, and that is the session of the House. 

Mr. Orr here alludes to a distinction that has 
been claimed, although I believe never by an 
authoritative decision, between the Senate and 
House of Representatives in this regard. I do 
not know the. theory for such a distinction. 
There is such a distinction in England. The 
House of Peers have always claimed that they 
had the power to punish for contempt, but 
the House of Peers possesses a very different 
organization from ours. The House of Peers 
is a court, not only a law court, butachancery 
court; it is the highest court of appeals in all 
cases; it is the court of last resért, itis a court 
of general and perpetual jurisdiction. Now, 
the Senate of the United States is a court only 
for the trial ofimpeachments. Itisonly a court 
when sworn specifically to try a given case in 
impeachment. When we resolve ourselves into 
a court, we no doubt may punish a witness for 
contempt, like any other court or tribunal. The 
very moment we adjourn as a court of impeach- 
ment, we stand then in the position of any other 
legislative body, having precisely the authority 
of @ legislative body, uo more and no less. 
Therefore it is that when we adjourn, separate, 
and go to our homes, the power of the Senate, 
in my judgment, ceases; and I believe that 

_ will, be the decision of the judicial tribunals. 

Mr. SCOTT. I should like to ask the Sen- 
ator from Ohio for information, for he has 
evidently looked into this question, whether 
the House of Lords has claimed the power 
to punish for contempt only as against those 
parties who have been before it in the char- 
acter of appellants, before it in its charac- 
ter as a court, or whether it has claimed . it 
as against any persons it may see proper to 
examine before it in its proceedings ? 

Mr. SHERMAN. I am not prepared to 
answer that. I have not looked into it so 
thoroughly as that; but I will refer to Cush- 
ing’s Manual, in which he says: 

“ According to the parliamentary law of England, 
there is a difference between the Lords and Com- 
mons in this respect, the former being authorized, 
and the latter not, to imprison for a period beyond 
the session.”’ 

But I beg leave to remind the Senator from 
Pennsylvania that the House of Commons have 
by resolution denied the power of the House 
of Peers to hold any one in custody. I have 
not examined into the authorities lately, and 
I only speak—— 

Mr. EDMUNDS. Have you that resolution? 

Mr. SHERMAN. No, sir; Lhave not. You 
will find it, I think, laid down in the English 
parliamentary law. That has always been one 
of the contested points, like the power to 
originate a money bill. : 

But, sir, there is no distinction in our Gov- 
ernment between the power of the Senate in 
this regard and the power of the House of 
Representatives. There is no reason for such 
a distinction. Ifthe distinction exists in Eng- 
land there is a reason for it. It seems that 

. that distinction has been drawn; but in Eng- 
land the House of Peers is a sworn tribunal 
always in existence to try ordinary causes, and 


the most important causes that can be tried in 
England are taken to the House of Peers upon 
appeal, where they are practically decided by 
the law lords, the ex-lord chancellors, and 
others whose high dignity and whose learn- 
ing have carried them through all the. tribu- 
nals, Lords Chancellors, Lords Chief Justices, 
and the Exchequer Court, into the House of 
Peers. 

But here we have no such position. We 
have no prerogative. We have the ordinary 
power incident to a legislative body to enforce 
our orders, to compel witnesses to answer 
questions. If there is a doubt about this, I 
ask the Senate of the United States whether 
they ought to exercise a doubtful power? Is 
it not better to turn these men over to the 
tribunals we have ourselves provided? 

That Congress in 1857 did not regard any 
distinction as existing between the two Houses 
is shown by the very terms of the act, because 
the punishment is as well for a refusal to tes- 
tify to a committee of the Senate as it is for a 
refusal to testify to a committee of the House. 
The Senate and the House of Representatives 
have the same powers, and no distinction has 
been made so far as I know in our legislative 
experience. Both have the same power, and 
when'a witness refuses to testify all we can do 
is to retain him in our custody in contempt of 
our authority until our adjournment, and then 
we are bound by the law to turn him over to 
the tribunals fixed by the law for the punish- 
ment of such offenses. It is no degradation 
of the Senate. 

My honorable friend from Wisconsin, [ Mr. 
CARPENTER, ] with a good deal of feeling, yes- 
terday seemed to think that the Senate had not 
treated this committee fairly. Now, sir, I am 
willing to assume my full share of the respons- 
ibility of organizing this committee. My 
friend from New York [Mr. Conxuine] says 
I first suggested it. I think I did; and I am 
perfectly willing to take my full share of the 
responsibility. But, sir, when it reasonably 
appeared, as it did from the testimony of these 
two witnesses, that this treaty did not get out 
by any fault of a Senator, or apparently by 
any neglect of a Senator, I thought as a mat- 
ter of prudence and discretion it was better 
for us to abandon the imprisonment of these 
gentlemen and turn them over tothe law which 
they had clearly and plainly violated. 

I did not wish to evade the responsibility. 
I happened to be absent during the two days 
when the subsequent discussions took place, 
but I am perfectly willing to share the respons- 
ibility. 1 do not think this committee have 
any right to feel so, because on the reports 
of committees constantly the body dissents 
from the committee. Why, sir, ther@ is not 
a committee of this body that has not been 
overruled by the Senate sometimes. It is so 
with the Committee on Foreign Relations, on 
the Judiciary, on Finance, and all the other 
multitudinous committees organized by this 
body. The Senate has often dissented from 
the conclusions of its committees. Naturally 
in an investigation of this kind more or less 
feeling would arise; and it is perfectly proper 
that the body itself, responsible for the action 
of the committee, should supervise its action 
at all stages and do what seems to it to be 
meet and proper. 

Now, there is an attempt made by the news- 
papers—I notice it in the morning papers— 
to divert this proceeding into an accusation 
against particular Senators. Two of the papers 
here very falsely state rumors which seem to 
reflect on Senators. We all know that there 
is no foundation for them, and [ read them 
merely to show how far injustice might be done 
unwittingly by these editors and by other per- 
sons. The Republican, published in this city, 
this morning, speaking of our executive ses- 
sion yesterday, says: 

“The executive session yesterday was devoted to 


the consideration of very important matters, the 
nature of which has not transpired, but it was 


rumored last night that the deliberations effected 
a member of the Senate in regard to the publication 
of the treaty. 

“It could not be expected. that the membors of 
that honorable body, imitating the example of the 
contumacious newspaper correspondents, would 
divulge any secrets criminating or reflecting upon 
one of their own number,” 

A thousand readers would read that and 
suppose that we were sitting here in secret 
session about a matter affecting a member of > 
our own body on an accusation that he had 
disclosed the treaty. We all know that to be 
utterly false. Here is another paper of this 
city, the Patriot, which says: 

“But there was another rumor also that the mat- 
ter under consideration was a question of the very 
highest privilege, involving a certain western Sen- 
ator and his connections with the premature pub- 
lication of the treaty of Washington.” ; 

I saw the other day and read in the news- 
papers paragraphs pointing to particular per- 
sons; one I remember that pointed to my hon- 
orable friend from Indiana before me, [Mr. 
Morton;] perhaps two or three paragraphs 
fell under my eye and were cast aside. The 
testimony reported to us exculpates every Sen- 
ator, and, as I recollect the testimony as it was 
read, for I have not had time to examine it, it 
shows that the paper furnished to the Senator 
from Indiana could not have been the one from 
which the publication in the New York Trib- 
une was made. The testimony not only fails 
to criminate him in the slightest degree or 
connect him with this matter, but absolutely 
excludes the possibility of such a connection. 

Now, Mr. President, I ask whether itis worth 
while to pursue this matter further? Without 
finding any fault with the committee, without 
criticising their conduct, because I think they 
have done simply what they had a right to do, 
and I think the comments of the newspapers 
upon the members of that committee and the 
members of the Senate growing out of this 
matter have been wrong and unjust, the ques- 
tion comes up whether we ought to exercise a 
doubtful power, to say the least, in holding 
these men in custody when we are ourselves 
about to go home; especially when a law has 
been passed which turns them over to the 
courts, the common tribunals which must judge 
all of us, and where their guilt upon the facts 
here stated seems to be apparent, and will be 
proved conclusively. 

I hope we shall have this matter settled and 
disposed of. I have no feeling and have had 
none in this whole proceeding. I say now 
that there is nothing here which affects the 


‘conduct of any Senator on this floor, and so 


far as regards those who have been mentioned 
there is testimony that entirely precludes the 
possibility of their having committed wrong. 
There is no testimony, so far as I know, that 
fixes any fault upon any officer of the Senate. 
This publicationavas made out of one hundred 
and seven copies that were printed, and it is 
strange that more than one was not stolen or 
bought or obtained in some way and published. 
It seems to me that the Department of State 
which took the power and authority, as it had 
the right to do, to publish one hundred and 
seven copies of this treaty and kept all of 
them secret except one, bas done what we 
never could do in this Senate and never have 


done. - 

Mr. HOWE. Let me suggest to my friend 
that if he succeeds in his efforts here, the next 
time such a publication is made there will be 
as many copies disposed of as the market will 
take, he can rest assured of that. 

Mr. SHERMAN. I do not think any great 
harm will result to the people of the United 
States if treaties are published whenever they 
are made; and here I feel very different in 
regard’ to ‘this examination than I would if 
these men were charged with corruption or 
with anything that struck at the organism of 
the Senate. These men did nothing but what 
they had aright to do. They publish news; 
they obtain that news olten surreptitiously. 
If they stole it they, were guilty of larceny; if 
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they bribed one of the officers of this body or 
a Senator to give it to them, they were guilty 
of gross corruption and bribery, and the Sen- 
ater or officer ought to be punished severely. 
But I know no law that prevents these news- 
paper men going around wherever they can, 
if they can-do it without violating any specific 
act, and getting such information as they may 
and publishing it. Often they do great harm 
by doing so, but still there is no violation of a 
criminal statute and no violation of a moral 
obligation. Therefore the case that is now 
before us is one very different from what. it 
would be if the question involved was a ques- 
tion of corruption, as in Simonton’s case, 
which struck at the very foundation of the 
Government. 

Mr. CONKLING. Mr. President, it is not 
my purpose to be drawn by the remarks of the 
Senator from Ohio, nor by any other incident 
in store for us, into a discussion of all the 
questions presented here, nor even into any 
consideration of the merits of this individual 
case. On a former occasion I assigned to the 
Senate my reasons for preferring to abstain 
from active participation in deciding the par- 
ticular question or advancing the particular 
views applicable to the rights of the two wit- 
nesses now in nominal custody. And yet I 
am not willing to listen without dissent to the 
doctrines propounded by my friend from Ohio. 
Morals have a maxim, law has it ina general 
sense, that silence gives consent; and I re- 
member on a noted occasion, on an occasion 
of which this Chamber was the theater, an 
occasion which will long be historic, days were 
occupied in arguments, the essence of which 
was that members of this body, particularly 
one Senator, had stated various views and 
dogmas touching the law and the rest of us 
sitting here had not risen to express our dis- 
sent, and therefore that we were concluded 
upon a great constitutional question, for such 
it was, by the views thus uttered in our hear- 
ing and received in silence. 

Í should be sorry when some case arises of 
vastly more importance than this to find my- 
seit concluded, or to be compelled to listen to 
an argument to prove that I was concluded, 
by the theories advanced now by the honorable 
Senator from Ohio. His address to the Senate 
contemplates consequences far beyond the 
particular incidents here or the disposition to 
be made of the two witnesses now standing in 
contempt. He levels his argument at the pre- 
rogatives and powers of the Senate, and he 
conjures us to agree with him that this body, 
in a base no matter how flagrant, in theinstance 
of a breach of privilege no matter how gross, 
must sit down submissive, if not content, with 
the idea that any witness who chooses may 
defy us, and that our power to compel him to 
answer ceases the moment we do not remain 
here, as a body in session, to watch him or to 
accept his answer should he choose to purge 
himself of his contempt. - 

I suggest to Senators that such a position 
has a significance wider, deeper, higher than 
any question concerning the witnesses White 
and Kamsdell. In order`to test its import- 
ance I have a right to suppose an extreme 
case of the violation of law and of privilege. 
I bave a right to suppose a case in which a 
member of this body shall become the object 
of an accusation destructive in the most seri- 
ous sense to him, covering him with imputa- 
tion, and beclouding the reputation of the 
whole body of which he isa member. I have 
a right to suppose the case of a witness who, 
knowing a fact which would dissipate in a 
moment this cloud, defiantly refuses to dis- 
close that fact, and tauntingly inquires of the 
Senate what it proposes to do about it. In 
such a case, were that case present to-day, the 
honorable Senator from Ohio argues that to- 
night with the going down of the sun, if at that 
hour your gavel should fall, all power residing 
in the Senate to insist upon an answer would 
cease, 


How, Mr. President, does the honorable 
Senator undertake to prove this? He goes 
very properly to Great Britain, the greatsource 
of principles of law familiar to us in many 
fields. He reads to us that the House of 
Commons has held that where an inquiry was 
pending before a committee and the House 
itself died, ceased completely to exist, became 
functus officio, annihilated, no power was 
left to restrain the liberty of a man for a con- 
tempt committed against the House before the 
House died. As my friend from Wisconsin 
(Mr. Howe] helps me to say in better phrase 
than might have come to me, how could there 
be a standing and continuous contempt of a 
body which body had itself ceased: to be? 
Need the Senator cross an ocean or look back 
in history to find precedents to support a prop- 
osition so plain as this? 

What else does he say about Great Britain? 
That the House of Lords is a body of duplex 
jurisdiction; it has judicial powers and it-has 
parliamentary or legislative powers. My hon- 
orable friend from Pennsylvania, [Mr. Scorr, ] 
whose powers of analysis we have reason so 
often to observe, by a single question determ- 
ined the valne of this fact. He asked the 
honorable Senator from Ohio if he meant to 
say that the British House of Lords had 
asserted and preserved in its fullness the 
power to detain for contempt only touching 
witnesses before it in the character of a judi- 
cial tribunal, and had not done the like also 
where it sat as a parliamentary body, and the 
honorable Senator very frankly said that he 
could not say that the Lords had gone further 
in one character than in the other. 


Then we have in the British House of Lords. 


the case of a body like this, continuous, but 
not in perpetual session, let me remind the 
Senate. It is said that in the House of Lords 
three make a quorum; but we know that the 
House of Lords is not in perpetual session. 
If you please, it is like the court of chancery, 
it may be open anywhere at any time, but it is 
not in session until it is opened and its session 
actually occurs, 

Did anybody ever argue that the House of 
Lords, in case of a witness standing in con- 
tempt toward it asa parliamentary body, could 
not restrain him till he purged himself of his 
contempt, except so long as the Lords in ses- 
sion and in quorum remained incessantly pres- 
ent to ascertain whether he was ready to purge 
himself or not? If the honorable Senator will 
produce such a precedent it will have some 
force now, but I undertake to say that the 
precedents are the other way. 

Will the honorable Senator produce a pre- 
cedent like this? Will he show me a case 
where tfie House of Commons raised a com- 
mittee, not a commission—I ask him to ob- 
serve the distinction—a committee of its own 
members, clothing that committee with power 
absolute and full to remain in London during 
a vacation of Parliament, with all the functions 
it would have during the session, and then 
held that the House might not order a witness 
on pain of contempt to appear before that 
committee and testify? The English prece- 
dents present no such case, because their mode 
and practice are not applicable to it, and there- 
fore, of course, the honorable Senator cannot 
find in the House of Commons a precedent 
sufficiently on all-fours to maintain the posi- 
tion he states. . 

Going once more to Great Britain, let me 
ask a question. Does anybody suppose that 
a court, a common-law court, or any court, 
should a witness appear before it and refuse 
to answer, could not order that witness to 
stand committed for contempt until he files a 
paper with the clerk, or until some contin- 
gency occurs which the witness himself has the 
power to comply with? And how can it be 
said, as was asked the other day by the hon- 
orable Senator from Ohio farthest from me 


[Mr. TaurMay,] in the case of a court, or in 


the actual presence in session of the court, its 
jurisdiction all the time continuing, ean affect 
one way or the other the question presented 
this morning by the Senator on my left? 

Mr. President, before making an observa- 
tion about the precedent in our own history to 
which the Senator adverted, I wish to make a 
suggestion to the Senate; and { stop again to 
say that I am not arguing this particular case. 
l am arguing all the cases, be they more or 
less, which are to arise hereafter, because if 
the action proposed be taken, and taken for 
the reasons assigned by the Senator from Ohio, 
we shall find ourselves, when some more im- 
portant instance arises, with this precedent 
made by ourselves staring us in the face. 

In order to maintain the position he has 
assumed, the Senator must go further and 
prove that the Senate has not the power to 
raise a committee and clothe it in vacation 
with authority to exercise all the powers which 
a committee may exercise during the session 
of the Senate. . 

To transpose my proposition, the moment 
you admit that the Senate has the power to 
authorize my honorable. friend from Pennsyl- 
vania [Mr. Scorr] and his committee upon 
southern outrages to sit during the recess, with 
all and every of the powers of a committees as 
those powers would be daring the session of 
the Senate, that moment I maintain you give 
up the position which the honorable Senator 
from Ohio has advanced. Why? Because 
confessedly thé committee in vacation may 
summon witnesses, may examine witnesses, 
may administer oaths, may send the Sergeant- 
at-Arms throughout the jurisdiction of the 
Republic to serve process and compel wit- 
nesses to come, and it lacks but one single 
function applicable to witnesses. What is that? 
The power to commit for contempt a witness 
who stands mute. Does a committee ever 
possess that power, even during the session 
of the Senate? No, sir; that is a power which 
resides alone in the Senate itself; and a fom- 
mittee in that respect in vacation is no more 
powerless than is a committee during the ses- 
sion of the Senate. i 

Mr. SCOTT. If the Senator will allow. me , 
to interrupt him 

Mr. CONKLING. In one moment, if my 
friend will pardon me. I will yield in a mo- 
ment if he will let me finish this point. 

In this case the Senate has exercised the 
power of committing a witness for contempt. 
That has no relation to the power of the com- 
mittee. It has ordered the witness to appear 
before thé committee, where alone, in any 
event, he could appear and purge himself. It 
has ordered him thus to appear and purge 
himself; and what has the committee to do? 
Simply to receive his testimony, as confessedly 
it has a right to do. It follows that the 
moment you prove or admit that the commit- 
tee has the powers: pertaining to it, and may 
exercise them in vacation, you make an admis- 
sion fatal to the position I dispute. We have 
the case of an exercise by the Senate of the 
power confessedly residing in it, and directing 
the witness to stand committed until he goes 
before the committee and delivers that testi- 
mony which, confessedly, the committee has 
a right to receive. 

Mr. THURMAN. And it is the order of 
the Senate discharging him, too. 

Mr. CONKLING. And, as the honorable 
Senator says, it is the order of the Senate that 
upon the happening of that contingency, to 
wit, the delivery by the witness of this testimony 
to the committee, which, confessedly, alone 
has the right to receive it, his imprisonment 
shall cease, and his enlargement shall instantly 
occur.. Why, sir, in that regard, it is like the 
case of a court directing a witness to stand 
committed until he files a paper with the clerk 
which he has in his possession, or until he 
performs any other act of expurgation, for 
refusing to perform which he is in contempt 


the case of any other continuing body, that j} - I declined only momentarily to yield to the 
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Senatorfrom Pennsylvania. I will yield to him 


now, | 
Mr. SCOTT. As Ido not expect to partici- 


pate in this discussion, but feel interested in 
it for various reasons, some of which are 
apparent to the Senate, I wish to suggest to 
the Senator from New York that if it be true, 
as suggested, that a contempt cannot continue 
against this body after its session has ceased, 
how can it be that a contempt can be com- 
mitted against it when it is not in session? 

Mr. CONKLING. That is a very cogent 
inquiry. We have instructive illustrations in 
our own history; one that occurs to me now ; 
another was referred to, I think, by a Senator 
the other day; instances in which 4 committee 
of this body sitting in vacation summoning a 
witness and finding that he refused to answer, 
and reporting him here, have been met by the 
Senate with a readiness to affirm that it was a 
contempt liable to all the dangers of contempt. 
Why? Because the committee to which the 
Senate in vacation had delegated this power 
represented the Sgnate as fully as the commit- 
tee would have done had its sessions occurred 
during the sessions of the Senate also. That 
is the only reason. I submit, therefore, that 
it is quite too late for us to argue that the Sen- 
ate has not the power to raise a committee 
and continue the powers of that committee 
during the vacations of the Senate itself. 

Mr. BAYARD rose. 

Mr. CONKLING. 
to interrupt me. 

Mr. BAYARD. If the Senator from New 
York is through—— i 

Mr. CONKLING. No, sir, I have not con- 
cluded; but I thought the Senator wanted to 
ask a question. 

. Mr. BAYARD. Notat all. 

Mr. CONKLING. Mr. President, coming 
to the one precedent, as the Senator from Ohio 
{Mr. SHsrMan] called it which he cited, and 
to the reasoning by which it was supported at 
the time, I should say, had I been a spectator, 
without knowledge except derived at the mo- 
ment of the side the Senator was supporting, 
that he was reading that precedent in favor of 
the law as I understand it, and not in favor of 
the law as he maintains it. 

What were the facts there? The House of 
Representatives was in session. The time in 
question was the last session of the House. 
By the Constitution of the United States on 
the 4th of March that House was as dead as 
Julius Cæsar or Henry VIII. There was no 
escape from that. As certain as death was the 
death of that House with all its powers, be the 
same more or less, at a day and hour fixed by 
the Constitution of the United States. 

Mr. THURMAN. And allow meto suggest 
there was no committee of that House con- 
tinued to receive the answer. 

Mr. CONKLING. Iam coming to that in 
one moment. 

Now, Mr. President, what said Mr. Orr? 


I see my friend wishes 


He referred the House to these ancient acts | 


which I have in my hand, and which, although 
contrived with some dexterity by our fathers, 
although framed by men illustrious for their 
wisdom and their genius, were adapted only to 
the morality which prevailed at that day. 


They were made strong and energetic enough | 


only for the witnesses upon whom they were 
expected to operate. At the time of which 


weare speaking Mr. Orrand the House reached | 


a day, in its experience, when these old modes 
were too weak, when the vigor with which they 
could be applied was not great enough to per- 


suade witnesses to yield to the mandate of the | 


law. Therefore he came to the House and 
reported the inadequacy of existing provisions, 
and asked of the House three additional pro- 


visions, one of which should compel men to | 
attend upon penalty, which should make the 


arm of the law long enough and strong enough, 
if necessary, to drag before its tribunals men 
summoned as witnesses; a provision which, 
in the second place, should take from the wit- 


ness every pretext for refusing after he should 
have appeared, by indemnifying the witness, 
if I may so say, against any harm to come to 
him from delivering such testimony as he might 
give; and then providing, in the third place, 
(because it was only to the third provision that 
the Senator from Ohio called attention,) that, 
in addition to all the penalties theretofore and 
then existing, over and beyond them a witness 
who did refuse to answer, either before a com- 
mittee or the House, should be deemed guilty 
of a misdemeanor, of a violation specifically 
of the laws of his country, for which it should 
be the duty of the Presiding Officer to hand 
him over to the judicial tribunals there to be 
dealt with on the presentment of a grand jury. 
Now, Mr. President, the Senate sees from a 
statement of these provisions that the want of 
power which the committee reported was not 
in a,single respect only; that they thought the 
time had come when in all these three respects 
the law should be succored and invigorated. 
What did Mr. Orr say touching the necessity 
of this third provision at that time? Speak- 
ing in January, with but a succeeding month, 
and that the shortest month in the year, to 
intervene between the day on which he spoke 
and the death-time of the Congress, he said: 
“Tt would be idle for us to rely in this case 
upon that measure of imprisonment which 
alone is within our power.” And he stated 
most strongly, I submit to the Senator, the 
precise idea in his mind when he said, “How 
can a body detain a witness in custody after 
the expiration of the commission of every 
member of that body?” Sure enough, Mr. 
President, how could a judicial tribunal, a 
court, a parliamentary body, or any other en- 
tity in which. human authority exists, assert 
that authority after its own life-time had ceased 
and every function of its own was dead? 
Among the particular results and impossi- 
bilities to which this proposition points us is 
that to which the Senator from Ohio [Mr. 
THURMAN] adverted a moment ago. He truly 
says, after the 4th of March there could be no 
committee of the House; and I add to_his 
statement, there could be no House of Rep- 
resentatives even to assemble and receive the 
answer of the witness or enable him to purge 
himself. Therefore we have in the proposi- 
tion to detain a man after the 4th of March 
the coincidence of these two monstrous ele- 
ments: first, a body attempting to exert a 
great prerogative right after all its powers 
and its life had ceased; and second, a body 
attempting the exercise of such despotism as 


to imprison a man on the 4th of March, saying | 


to him—and I borrow the poetic phrase which 
I once heard from my honorable friend trom 
Massachusetts nearest to me, [ Mr. WiLsoy ]— 
“ The snow-fakes of December shall fly before 
you shall be permitted, however contrite you 
may be, to find any tribunal in this broad 
Republic which will receive your expurgation 
and set you free.’’ 

Why, Mr. President, it needed no argument 
from Mr. Orr, it needed no suggestion to men 
tolerably informed of the genius of our Gov- 
ernment,to prove that there could be no balder, 
no more monstrous usurpation than fora House 
of Representatives to undertake to imprisona 
man and then detain him in custody after the 
House itself had died, leaving succeeding that 
House no committee, no successor of any kind, 
for eight or nine months, which could assemble 
or appear and enable the witness to purge 
himself and submit to the law. 

Nay, Mr. President, I remind the Senator 
from Ohio who made this suggestion that the 
argument goes further than that, because 
legally there could never on earth be a tri- 
bunal after that to receive the man’s answer, 
for the next House would be a new House, 
and all matters fall with the end of a Congress. 
The next House would have bad no jurisdic- 
tion of the case of Simonton, in December 
following, when the House met; and thus to 
have beld, in that instance, that they might 


imprison him after the 4th of March would 
have been to say that they might imprison him, 
if he had lived so long, until eternity grew 
gray and hobbled upon the crutches of time, 
though he might have been willing to come 
forward and purge himself.. From a proposi- 
tion so monstrousas that the House, of course, 
rétreated. Has that anything to do with this 
question? If it has, I ask in all seriousness 
what it has to do with it? 

Mr. President, when the Senator from Ohio 
shall find a precedent, when he shall find a 
well-considered opinion from any student of 
the philosophy of our Government, holding 
that the House of Representatives, should it 
adjourn over for the holidays, for two weeks, 
aud leave a committee expressly authorized 
to sit during that fortnight and receive the 
testimony of a witness, must adjourn the wit- 
ness in contempt over the holidays also or 
discharge him because Christmas has arrived, 
then he will find a case or an opinion entirely 
in point, and I will defer at least to the fact, 
if it exists, even if I cannot defer to its rea- 


soning. 

Mr. THURMAN. As I do not intend to 
speak on this subject, I should like to suggest 
this question to the consideration of those 
who do propose to speak. Suppose that dur- 
ing the late civil war the Senate had reason 
to believe that a Senator was communicating 
the doings of the Senate in secret session to 
the enemy. There were secret sessions both 
of the Senate and of the House for legislative 
business during the civil war, as there have 
been during all wars. There were secret ses- 
sions during the war of 1812. The declara- 
tion of the war of 1812 was made in secret 
session. Suppose that during the civil war 
the Senate had good reason to believe that 
some member of this body was traitorously 
communicating to the enemy thesecret resolves 
of the Senate, and a committee was appointed 
to investigate that, could it be that the attempt 
to find out that traitor in the very body itself 
would end with the end of the session ? 

Mr. CONKLING. A very cogent form of 
putting the question, it seems to me, and I am 
obliged to the Senator for suggesting it, for the 
reason, among others, that it is a contribution 
to the apology that I owe for detaining the Sen- 
ate a moment on the question. We see from 
that illustration, and from many others which 
might be given, the strange predicament in 
which we should find ourselves if we were here 
to assert, for any purpose, either for detaining 
or discharging any particular witness, that we 
have no powers in this regard which do not 
cease the instant that a vacation of this body 
for a week, or a month, or half a year may 
occur. 

“Mr. President, I do not mean to pursue this 
line of thought. Perhaps I ought in frankness 
to confess that I have been making these obser- 
vations without having looked at the prece- 
dents. I am speaking upon a memory some 
years old, for I have had no oceasion for sev- 
eral years to refer to any of the precedents 
applicable to this matter, and I am speak- 
ing therefore rather upon general principles 
than upon specific authorities, and I make my 
remarks rather as suggestions. 

Mr. SHERMAN. Before the Senator con- 
cludes, in order to give him an opportunity to 
reply to the cases which I cited, I will refer 
him to English authorities, because I find they 
are much stronger than even I supposed. 

Mr. CONKLING. Iyield for that purpose. 

Mr. SHERMAN. Unless there is a dis- 
tinction between the Senate and House of 
Representatives the case is clear on the au- 
thorities. The whole matter is discussed with 
a fullness of precedent that my attention had 
not been called to before in May’s Parlia- 
mentary Practice, where the cases are cited. 
Referring to volume one, in regard to breaches 
of privileges of the House, Mr. May lays down 
the general principle that there is no differ: 
ence between the two Houses in England, the 
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House of Peers and the House of Commons, 
except when the House of Peers is acting as 
. e®& judicial body. I will not read that because 
it is not so material to the immediate question. 
I will now read what he says is the practice of 
the House of Commons in régard to punish- 
ment: , 

“The modern practice of the Commons is to com- 
mit persons to the custody of the sergeant-at-arms, 
to Newgate, or to the Tower, during the pleasure 
of the house, and to keep offenders there until they 
present petitions praying for their release, and ex- 
pressing contrition for their offenses, or until, upon 
motion made in the House, itis resolved that they 
shall be discharged. It is then usual for the parties 
to be brought to the bar, and after a reprimand from 
the speaker, to be discharged on payment of their 
fees. But occasionally their attendance at the bar 
and the reprimand have been dispensed with. 

“ Itis not customary to order.a person to be repri- 
manded unless he be in custody, though there are 
some examples of a different practice. When the 
offonse has not been so grave as to cause the com- 
mitment of the offender, he is generally directed to 
be ‘admonished’ only. What is said by Mr. 
Speaker in reprimanding or admonishing persons 
at the bar is always ordered to be entered in the 
jJournals.’—May’s Parliamentary Practice, pages 
105, 106, 

Here is the question of the power of impris- 
onment: 

“No period of imprisonment is named by the 
Commons, and the prisoners committed by them, if 
not sooner discharged by the House, are immedi- 
ately released from thoir confinement on a proroga- 
tion, whether they have paid the fees or not.” 

That is an adjournment, not a dissolution. 
The Senator knows the difference between the 
prorogation of Parliament by the Crown and 
the dissolation of Parliament. 

Mr. CONKLING. Ido well know it; and 
J wish the Senator would state the distinction 
as he understands it. : i 

Mr. SHERMAN. The ministry may at any 
time prorogue Parliament. 

Mr. CONKLING. Undoubtedly ; and what 
does the Senator uliderstand the effect of that 
to be? , : 

Mr. SHERMAN. To put it off six or seven 

* months ; in other words, the prorogation is an 
adjournment sine die. , 
Mr. SUMNER, The Senator is right; it is 
equivalent to an adjournment sine die with us. 
Mr. SHERMAN, The ministry may at any 
time, if they desire time, prorogue Parliament, 
or if they desire to appeal to the people, the 
constituency, they dissolve Parliament. Itis 


an adjournment sine die or the expiration of- 


the term, 


“If they wore held longer in custody there is 
little doubt but that they would be discharged by 
the courts upon a writ of habeus corpus. Lord Den- 
man, in his judgment in the case of Stockdale vs. 
Hansard, said: 

“* However flagrant the contempt, the House of 
Commons can only commit till the close of the 
existing session,’ ” 

That is the point to which I wish to call the 


attention of the Senate— 

“«Their privilege to commit is not better known 
than this limitation of it. Though the party should 
deserve tho severest ponalties, yet, his offense being 
committed the day before the prorogation, if the 
house ordered his imprisonment but for a week, 


every court in Westminster Hall, and every judge | trine is affirmed. Now, I have no doubt the 


in all the courts, would be bound to discharge him 
by habens corpus.’ 

“It was formerly the practice to make prisoners 
receive the judgment of the house kneeling atthe 
har,” &¢.—Muy's Parliamentary Practice, pages 106, 
107. 


Here is the decision rendered by the highest 
tribunal in England, and there are multitudes 
of other decisions and precedents on this point, 
covering some twenty or thirty pages. Here 
let me say, so that the Senatot may reply to 


it, that while Mr. Orr was dealing only with | 
the case he had in hand, thatis the approach- | 


ing end of a Congress, yet in law there is no 


differeuce between what in England is called | 


a prorogation and a dissolution. It is the 
session, the existence of the session, the pres- 
ence of the body that gives to the House of 
Commons.and to the House of Representatives 
and to the Senate the power to commit for 


contempt, It was to meet that difficulty, the | 


very case put by Lord Denman of a gross con- 
tempt of the 


‘think we can differ. 


1 House: a few days before its | 
adjournment when there was notsufticient time | 


to punish under the law—it was to meet that 
extreme case put by Lord Denman, that the 
House of Representatives in 1857, after a fair 
statement of the case, passed the law under 
which the witnesses are undoubtedly liable to 
be tried and convicted in the ordinary course 
of the criminal law. i 

Mr. CONKLING. Mr. President, in order 
to save the time of the Senate I should like to 
have the honorable Senator from Ohio answer 
this question: are not the precedents he has 
been reading precedents of persons guilty of a 
breach of privilege, not witnesses refusing to 
testify. 

Me SHERMAN. If my honorable friend 
will look he will find twenty pages of cases of 
witnesses who refused to testify before com- 
mittees, of men who disclosed improperly the 
secrets of the body, and there are pages giving 
cases of a great variety of newspaper edifors 
who surreptitiously got the proceedings of the 
House of Commons, or misreported them, or 
arraigned a member of Parliament. There 
are a number of cases. 

Mr. CONKLING. I do not know but that 
that is so; but if my friend will hear me read 
from the pages he has handed me I do not 
I am going to read the 
cases, and then I am going to read the doctrine 
which was applied to those cases, and then we 
shall have the whole thing: 

“Acting as a court of record, the Commons for- 
merly imposed fines and imprisoned offenders for a 
time certain.” 

“In 1575 Smalley, a member’s servant, who had 
fraudulently procured himself to be arrested, in 
order to be discharged of a debt and execution, was 
committed to the Tower for a month, and until he 
should pay to W. Hewett the sum of £100.” 

The Senate will see that that was the case of 
the servant of a member who had done a thing 
for which he was punished ; nothing to do with 
testifying as a witness. 

“ Again, in 1580, Mr. Arthur Hall, a member, who 
had offended the House by a libel, was ordered to be 
committed to the Tower, and to remain in the said 
prison for six months, and so much longer as until 
himself should willingly make retraction of the 
said book to the satisfaction of the House.” 

Nothing to do, the Senator will see, with tes- 
tifying before a committee of the House—acts 
of misconduct: 

“ In 1586, Bland, a currier, was fined twenty pounds 
for having used contumacious expressions against 
the House of Commons.” 

I might follow down this list, and it is a list 
which is supplemented by the language which 
my honorable friend has read. I am reading 
on the very preceding page. 

Mr. SHERMAN. Iwill show the Senator 
quite a number of cases precisely like ours. 

Mr. CONKLING. Very likely; and I will 
return tfe book to the Senator in a moment: 
but I do not succeed in geiting his attention 
to the point-which I am now stating. I have 
turned back a single page from the doctrine 
which he read, and 1 am reading the cases 
immediately preceding that of which this doc- 


Senator could turn back to other cases in ref- 
erence to the testimony of witnesses, to which 
cases I will come in one moment; and I think 
there is a very full answer to it, at any rate 
there is an answer which J will beg to submit 
to the Senator presently; but first as to this 
point. After enumerating these cases, some 
of which Í have read, follows the language 


| which the Senator read from this book; and it 


follows without the statement of any interme- 
diate case. It is of these cases that it is said: 

“The modern practice of the Commons is to com- 
mit persons to the custody of thesergeant-at-arms, to 


Newgate, or tothe Tower, during the pleasure of the 
house.” 


This commentator has first stated, as I read, 


|i that the Conimons formerly imposed fines and 
| imprisoned offenders for a certain time. 


Now 
he says the modern practice is to commit per- 
sons during the pleasure of the house: 


“And to keep offenders there until they present | 


petitions praying for their release, and expressing 
contrition for their offenses.” - 


Does my honorable friend for one moment 
confound restraining a man for contempt with 
punishment. for any offense whatever? Why, 
sir, we have not the shadow of a right to pun- 
ish one of these men for one instant if we stay 
here; and nobody pretends that we have. They 
have committed no offense against us for which 
we have a right to punish them, and that is a 
part of the fog which has been thrown over 
this whole matter. No member of this body 
ever supposed that we had a right to punish 
them for one instant, although we were here 
ourselves when the punishment was inflicted. 
What we have done is not punishment. It is 
the assertion of the right to say to them “ You 
stand committed, not for an offense, not as 
punishment, but until you testify as a witness,” 
This doctrine, says this commentator, was 
applied to cases of persons punished for 
offenses, and they were imprisoned until they 
presented a petition and expressed contrition 
for their, offenses. 

Now, my honorable friend, although he de- 
nies that this is a judicial tribunal, must admit 
that it is a tribunal composed of men some of 
whom have read law; and, coming down to 
the precise necessities of the case, if we wan$ 
to convince each other we must admit that, 
whether we treat ourselves as Senators or as 
lawyers, we kuow the difference between com- 
mitting a man for contempt and sentencing him 
to prison as punishment for a crime. 

But now let me come to what will content 
the Senator better as a mode of meeting his 
argument. Let me admit for the purpose of 
the argument that these cases were the cases 
of witnesses, that this doctrine was held appli- 
cable to witnesses in contempt, and meeting 
the Senator upon that ground, let me ask him, 
in that event does this authority say anything 
except that when Parliament is prorogued, 
which we agree is a dissolution as by adjourn- 
ment sine die, nothing more—— : 

Mr. SHERMAN. ‘To atime certain. . 

Mr. CONKLING. For my purpose, to a 
time certain or uncertain, which the Senator 
will see does not touch the point I make atall. 
It is an adjournment of Parliament either sine 
die or to some limited but far future day. With 
that adjournment the committees fall; with 
that adjournment not only Parliament disap- 
pears, but the committees of Parliament; and 
therefore to hold that you would commita man 
for contempt and yet say to him “If you ave 
ready to-morrow to purge yourself, and if you 
are ready every day to purge yourself, you must 
still lie in jail until in the course of events the 
Parliament of Great Britain meets again,’ has 
been treated as an aggravated if not an unwar- 
ranted use of authority, and therefore they 
have refused to exercise authority to that 
extent. That is all. . 

Mr. THURMAN. Will the. Senator allow 
me to interrupt: him for a moment to make a 
suggestion? The case is greatly stronger; when 
Parliament is prorogued it cannot assemble 
again of its own mere will; it must be called 
by the queen. 

Mr. SHERMAN. The prorogation always 
fixes the time of meeting. 

Mr. CONKLING. The Senator from Ohio 
[Mr. SHERMAN] tried to hedge against that 
objection which I was going to make, by say- 
ing that a prorogation adjourned Parliament 
to a day certain; and therefore I am answer- 
ing him, admitting his premises, taking the 
case as he understands it, though I do not 
understand it so; and then I say it is a com- 
plete answer, on his own premises, that when 
Parliament went away it carried with it every 
vestige of its authority, leaving behind it nc 
locum tenens, no representative which eould 
be clothed with the power to accept the ex- 
purgation which the law required. Does not 
that answer him? 

But, Mr. President, I deny altogether the 
law which the honorable Senator has cited 
and the application of it which he has made. 

I say again that it is the ease of offenders pum- 
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ished by Parliament, and not the case of wit- 
nesses held for contempt, to which it applies. 
Jt is exactly such a case as would occur if 
some person now should intrude himself from 
the ouside of this Chamber and inflict a per- 
sonal indignity or a personal injury upon the 
Senator from Indiana as he sits in his chair. 
There would be a case of punishment of this 
offender for the infraction of your privileges 
and the violation of your laws; but that, I 
submit, has nothing legally to do with the 
question we are considering to-day. 

The Senator from Ohio hands me the dic- 
tionary with the definition of the word “ proro- 
gation,” which is, first, ‘‘ the act of proroguing, 
continuance, prolongation, postponement, ad- 
journment;” second, ‘‘in England the con- 
tinuance or adjournment of Parliament from 
one session to another made by the royal 
authority.” So that, had we royal authority 
here, and could we apply the dynamics of that 
case to ours, we should sit here liable at any 
moment, by the action of a hand above us, to 
be dissolved never to meet again until the 
pleasure of royalty should convene us, or until 
we had reached that day which royalty in ad- 
vance had fixed. With any definition of * pro- 
yogation,”’ or with any state of case which my 
honorable friend can find in the English prece- 
dents, I deny, first, their application to this; 
and, admitting their application, then I say 
they decide the principle of the law, and, { 
think, the law itself, against the Senator from 
Ohio, not with him. 

Now, Mr. President, one or two other sug- 
gestions and I shall have done, Ihave been 
protesting against one of the reasons advanced 
for the proposed action. I wish to protest 
against another. Whatever may be the action 
of this body let us in reason and self respect 
place it upon some other foundation than the 
allegation that the Senate has been vindicated. 
That, I hambly submit, is too much for human 
credulity; and do not let us excite the deris- 
ion of the country by admitting that we can 
find no ground better than that upon which to 
plant ourselves. ‘The Senate has been vin- 
dicated,” we are told. I should like to know 
how. Here there met in the capital of our 
country a high commission, as it was called. 
It was composed of selected men, ten in num- 
ber. It required, no doubt, the assistance 
of other persons, clerks and others, It re- 
quired—I have a right to refer to it because 
the testimony now lying on your tables reveals 
it—the employment of the press and of the 
types at the Government Printing Office for 
weeks and months. The press was used to 


make many copies and duplicates of article | 


after article of the treaty, and finally to make 
more than one impression or print of the treaty 
itself. Duriugall these weeks and months the 
Congressional Printer, with all his subordinates, 
the high commission with all its attendants, 
the State Department, the whole executive 
department of the Government, had the cus- 
tody of or access to all these many, many 
prints; aud not one of them ever found its 
way to the public, but faith and trust was kept 
jnviolate by everybody, from the president of 
the commission to the janitor of one of the 
public buildings. On the 10th of May the 
Senate met, at twelve o'clock, and this docu- 
ment passed into its custody, and lo! but ten 
hours had elapsed before it was given to the 
winds. 

I might stop here and rely upon the doctrine 
of probabilities to acquit the State Depart- 
ment, the high commissioners, and the Public 
Printer from any reasonable suspicion that 
they who had carefully and thorouglily observed 
their duty for weeks and months selected that 
narrow isthmus of time, hardly wider than a 
-hair, between the convention of this Senate 
and the betrayal of the treaty, and within that 
little space proved recreant to a trast which 
had been well guarded so long. 

Mr. THURMAN. Will the Senator allow 
me.to ask him a question right there? 


Mr. CONKLING. Yes, sir. 

Mr. THURMAN. I find in the book of testi- 
mony, which has been for the first time this 
morning laid on our desk, that Mr.. Adams 
testified that this treaty was offered to him on 
Monday nightby a man named Marix, in regard 
to whom this is the testimony of Mr. Adams: 


Pr or sn Do you know the business of this man 
arix 

tt Answer. I will not be positive about this, but I 
think he said that he had been doing some translat- 
ing at the State Department, or that his father had, 
I do not know which.” 


More testimony tends to show that the man 
did have a copy of the treaty. 

Mr. CONKLING. Oh, no. 

Mr. THURMAN. There is testimony that 
he stated particular articles of it. Now, I find 
in the list of employés of the State Depart- 
ment one Henry Marix, of the District of 
Columbia. What I wish to inquire, not hav- 
ing had time to look through this testimony 
yet, is whether that man Marix who offered 
the treaty to Mr. Adams, or, if that was the 
son, whether the father or both were sum- 
moned before the committee and gave their 
testimony, and if not, why not? 

Mr. CONKLING. I am not able to state 
whether they were summoned or not. Iam 
able to state that they did not appear before 
the committee when I was present, and I think 


not at all, although I have not looked at the | 


record to see. And in answer to the Senator’s 
question “why not, I might say that the 
chairman of the committee during one day 
when the Senate was not in session, which 
would have been a convenient day, was too ill 
to leave his room, and I believe too ill to leave 
his bed, and that day was lost, and when the 
Senator remembers the early hour at which 
the Senate met and its late sessions, he under- 
stands that there was very little time, and the 
witnesses to whom he refers are by no means 
the only witnesses who, if time were afforded, 
might, perhaps with great propriety, have been 
examined. 

I wish, however, to say to the Senator, with- 
out desiring to go into the discussion of the 
facts of this case, which L do not mean to do, 
that this person Marix, referred to by the wit- 
ness Mr. Adams, made no exhibition of a copy 
of the treaty, and, as the committee understood 
and as I think the evidence shows, he simply 
professed that he could obtain a copy of it. 
He was negotiating with that view. I have no 
right to say what any other member of the 
committee thinks about it, if I knew; but I 
can say for myself that the testimony did not 


impress me with the idea that this man had in | 


fact a copy of the treaty or that he could obtain 
it. I do not think that the committee acted 
upon the idea that he was in possession of a 
copy of the treaty at that time, or had been at 
any time; but, as I say, I do not wish to dis- 
cuss that. 

Mr. SHERMAN. 
Senator one question. 

Mr. CONKLING. I will yield if the Sen- 
ator does not take me into the facts of the 


case. 
Mr. SHERMAN. I ask .whether this par- 


ticular treaty published in New York was not j 


furnished as early as ten o'clock, and whether 
the treaty printed by our order was printed 
until after midnight ? 

Mr. CONKLING. 


stand the fact to be in that regard. ‘The treaty 


I should like to ask the | 


3 
I will state what I under- | 


printed as the Senator says by us, printed at | 


the same place and by the same men who had 
printed the previous revises, was struck off 
about five o’clock on Wednesday; I think 
that is the precise time; the testimony will 
show. The proof, I mean, was struck and 
sent to the State Department to be read, reach-- 
ing the State Department between five and six 
o'clock, I think—I hope the Senator will not 
hold me to literal accuracy about this—ond 
was read and returned to the Printing Office 
by six o'clock on Wednesday afternoon ; and 
then the whole edition, one hundred and 


twenty-five copies, bound and attended with 
the accompanying papers, and stitched and 
cut, in pamphlet form, was sent here some 
time during the evening, and my impression 
is that eleven o'clock was stated as about. the 
time when it was sent here. If I understand 
the Senator’s question, that is as néar.as Iam 
able, without referring to the testimony, to 
answer. 

Mr. President, I was going to say that the 
mere matter of time and circumstance is one 
to which the State Department and the Public 
Printer and the commission are entitled, as a 
prima facie case, at least, in their favor. In 
addition to that, without going into the facts, 
I know of nothing which bas been testified, 
nothing which has been refused as testimony 
by witnesses, that could have the effect of ex- 
onerating the Senate. I saw the other day— 
and the Senator from Wisconsin who is now 
absent called my attention to it yesterday— 
that the Senator from Indiana, for one, mis- 
understood the statement made by the chair- 
man of the committee. He understood him 
to express his belief that this could be traced 
to a Senator. I did not so understand him, 
and hearing the Senator from Indiana make 
that remark I took the trouble to look at the 
Globe and found that the Senator from Wis- 
consin did not say that. What I understood 
him to express as his belief was that this had 
occurred through the Senate, and by “the 
Senate ;’’ of course he comprehended not only 
the members of this body, but all those per- 
sons for whom this body is responsible. And 
so I comprehend all those when I speak of 
the exoneration of the Senate ; and beg to ‘say 
that I have no reference to any individual 
member of the Senate or even to all the mem- 
bers of the Senate included, as distinct from the 
officers and employés of the body. 

lt has been said here, and to that the hon- 
orable Senator from Ohio refers as a justifica- 
tion of his remarks, that these witnesses, one 
or both of them, said, ‘* I am willing to answer 
that I did not receive this from a Senator, nor 
from a secretary of a Senator, nor from any 
person whom I know to be an officer of the 
Senate.” The answer L think wag that, in 
substance. Now, upon this point, simply dis- 


claiming, as I feel bound to disclaim in candor, 


the whole idea that we have succeeded in cov- 
ering ourselves even with the thinnest lacquer 
of exoneration, I wish to ask two or three 
questions, 

Does any one suppose that a member of the 
Senate, had there been one wishing to betray 
this treaty, would have taken it and delivered 
it to any person ; and not only so, but delivered 
it to the very person who was to use it pub- 
licly, and who would certainly and first of all, 
as the event has shown, be resorted to for in- 
formation as to where he got it? I feel bound 
to have so much respect for the members of 
this body as to suppose that they are blessed 
with common intelligence, that they compre- 
hend as much at least as is embraced in the 
instinct of self preservation; and if they do, 
then I hold that it would.be very disrespect- 
ful for anybody to argue that either of them 
would have taken this treaty and delivered it 
personally, not only to somebody else, but to 
the very man who was to publish it, aid who 
was certain to be resorted to with a demand 
to know who gave it to him. i 

If a member of the Senate would not have 
delivered it personally, would he have sent a 
known representative of his to do it? Cer- 
tainly he-would not. I take it there is no young 
gentleman wishing on St. Valeutine’s day to 
send a valentine to a young lady who is so 
guileless and ignorant of the arts of this world 
that, if he did not want to be known in it, he 
would take somebody who was known, as a 
member of the family, and send him to the 


‘| house to deliver it, or take it and deliver it 


himself. I take it there is no person who has 
ever indulged himself in contributions to the 
press, who bas ever been in the habit of writ- 
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ing articles, however innocent they were, how- 
evor creditable they were, in which he did not 
choose to appear, who carried them to the | 
` printer himself, if he did not want the printer 
to know that they came from him, or sént some 
body who would represent him. ; 

Why, Mr. President, if this were the idea, 
what would become of the great literary puz- 
zles of history? Why would men be arguing 
whether Sir Philip Francis or somebody else 
wrote the Letters of Junius? Why would 
there be members of this body, for such I 
believe there are, who think that Lord Bacon, 
and not William Shakspeare, wrote the plays 
which are attributed to Shakspeare, if even 
in respect of mere literary matters there had 
been no better way to transmit manuscripts or 
documents from the responsible hand to the 
hand of the printer without having the printer 
know from whom they came? So, Mr. Presi- 
dent, I assume that no one could have been so 
little versed in the laws of human nature and 
the modes of human action as to expect to call 
a newspaper reporter, whose paper had pub- 
lished this document, and learn from his lips 
that a member of this body, or any other per- 
son responsible to this body, had gone, self- 
revealed and selfexposed, and betrayed the 
document in question, when it was so easy, so 
simple; to do it in any one of many other ways. 

Why, Mr. President, 1 need not stop to illus- 
trate this. Other Senators have illustrated it. 
Let me take the familiar case of counterfeit 
money. Hvery once ina while some untortu- 
nate fellow-being is condemned as a felon for 
passing counterfeit money. Suppose A Bis į 
charged with passing a counterfeit bill, and 
the bill has found its way into the possession 
of one of the Senators sitting around me, and 
that Senator should come and say, ‘I am 
willing to state that I did not receive this bill 
from the culprit who is charged, but I will not 
tell you whom I did receive it from. If I 
received it fram another Senator I will not tell 
you; and if he received it from the Sergeant- | 
at-Arms, and if the Sergeant-at-Armsg received | 
ib down in the restaurant, and if the counter- | 
feiter passed it there, I will not allow you to | 
find that ont.” 

It is needless to argue this; and without | 
argument the obvious facts in the case com- 
pel every member of this body, whether he 
favors an abandonment or a continuance of 
this investigation, to admit that the Senate | 
is at least where the Senate was before the į 
investigation was ordered. Ido not say that 
it has tended in any way toward establishing | 
the fact that this paper was betrayed through 
the Senate; I aflirm and deny nothing on that 
point; ‘but { say there is nothing in it which 
exculpates or exonerates the Senate in this 
regard. So much I think it is just and fair to 
say, from regard to all the other persons upon 
whom suspicion would rest if it were to be 
affirmed that.the Senate in all its*branches ig 
acquitted and that this fault lies at some other 
door. 

If, Mr. President, I were disposed, as I am 
not, to look into tha facts in this ease, I should 
find occasion to present stronger arguments 
than I have done to support the assertion that 
that body of men for whom the Senate is 
responsible have not been exonerated by this 
investigation, As I said in the beginning, I 
will not allow myself to be drawn into the 
facts of this particular case in its application 
to the witnesses who now stand in contempt 
of the Senate; and I have made the observa- 
tions to which I have asked the attention of 
the Senate only because I felt bound, in the 
first place, to record my dissent from the gen- 
eral doctrines announced by the Senator from 
Ohio, and also because as one member of the 
Senate I feel bound in frankness to accept 
whatever responsibility or irksomeness there 


may be in the fact that up to this time the n 


Senate has not been purged or vindicated by | 
the investigation. 
Mr. SUMNER. Mr. President, this ques- | 


tion is important, primarily as it concerns the 
liberty of the citizen; but itis made important 
also by the attempt to which we have just lis- 
tened, to establish for the Senate a prerogative 
which on historyand precedent does not belong 
to ik. : 

Some days ago I took the ground which I 
shall take to-day, that on the close of the ses- 
sion of the Senate any imprisonment founded 
on its order must cease. Of that conclusion, 
whether on history or law, I have not the least 
doubt. I have listened to the argument of the 
Senator from New York and to his comment 
upon the authorities adduced. The answer to 
my mind is obvious. It will be found simply 
in stating one of those authorities and calling 
attention to its precise language. The Senator 
from Ohio has already presented to-day what 
I had the honor of quoting on the first day of 
this discussion, the authoritative words of May 
in his work.on parliamentary law, and also the 
solemn judgment of Lord Denman, Chief Jus- 
tice of England. May says, speaking of pris- 
oners committed by order of the House of 
Commons: 

“That they areimmediately released from their 
confinement on a prorogation, whether they havo 
paid the fees or not. If they were held longer in cus- 
tody there is no doubt but that they would be Qis- 
charged by the courts, upon a writ of habeas corpus.” 

This statement, coming as it does from the 
well-known chief clerk of the House of Com- 
mons, as familiar with the usages of that body 
as any living man, is of itself authority. But 
he adduces the weighty words of Lord Den- 
man in the most remarkable case of privilege 
that has ever occurred in English history, 
being that of Stockdale and Hausard, which, 
it is well known, was discussed, day by day in 
Parliament, week by week in Westminster 
Hall. I have before me the opinions of all 
the judges on that case, but the words that are 
particularly pertinent now are quoted by May 
as follows : 


| Commons can only commit till the close of the exist- 
ing session ”— 

Mark, sir, if you please, how positive he is 
in his language— 


i| “can only commit till the close of the existing ses- 


sion, Their privilego to commit is not'better known 
than this limitation of it, Though the party should 
deserve the severest penalties, yet, his offense being 
committed the day before the prorogation, if the 
house ordercd his imprisonment but for a week, 
overy court in Westminister Hall, and every judge 
of all the courts, would be bound to discharge him 
by habeus corpus.” 

These were the words of the Lord Chief 
Justice of England in a most memorable case 
bas late as 1839, This is no ancient authority, 
but something modern and of our day. It 1s 
not expressed in vague or uncertain terms, 
but in lafiguage clear and positive. It is as 
applicable to the Senate of the United States 
as to the House of Commons. It is applica- 
ble to every legislative body sitting under a 
constitutional government. 

An attempt has beeu made to claim for the 
Senate prerogatives which belong to the House 
of Lords. Howso? Is the Senate a House 
of Lords? Is it a hereditary body? Is it a 
perpetual body in,the sense that the House 
of Lords is a perpetual body? We know that 
the House of Lords is in session the whole 
year round. We know that, according to an 
early rule of the canon law, tres faciunt col- 
legium, three make a quorum in the House 
of Lords. So that the presence of three peers 
at any time, duly summoned to the chamber, 
constitutes a sufficient quorum for business. 
Therefore the House of Lords has in it an 
essential element enabling it to come together 
easily and to continue in perpetual session. It 
is in its character, in the elements of its priv- 
ileges, clearly distinguishable from the Senate 
as it is clearly distinguishable from the House 
of Commons. Such privileges as the Senate 
has are derived from the House of Commons 
| rather than from the House of Lords, so far 
as they are derived from either of these bodies. 


Another attempt has been made by criticis- į 


is 


“However flagrant the contempt, the House of | 


ing the word ‘ prorogation ’? to finda distine- 
tion between the two cases; but a note to 
May’s work on parliamentary law, which I 
now have in my band, meets that criticism. 
After saying in the text that the prisoners com- 
mitted by the House of Commons * are imme- 
diately released from their confinement on a 


| prorogation,” the note says: 


“ But this law never extended to an adjournment, 
even when it was in the nature of a prorogation.” 


Take, for instance, the adjournments which 
habitually occur in the British Parliament at 
the Chrismas holidays, at the Easter holidays, 
at the Whitsuntide holidays. You saw in the 
papers only the other day that Mr. Gladstone 
gave notice that the House of Commons would 
adjourn over several days on account of the 
Whitsuntide holidays; but nobody supposes 
that that is in the nature of a ‘* prorogation,” 
or that a committal by order of the House of 
Commons would expire on such an adjourn- 
ment, as it would not expire on our adjourn- 
ment for our Christmas holidays. 

Therefore do the very precedents of the 
British Parliament answer completely the case 
put by the Senator from New York, who im- 
agined a difficulty from occasional adjourn- 
ments at the Christmas holidays, Sir, we are 
to look at this precisely as it is. The proroga- 
tion of the House of Commons is an adjourn- 
ment without day, corresponding precisely 
to our adjournment without day. I believe in 
Massachusetts, down to this moment, when the 
house has agreed upon thetime of its adjourn- 
ment it gives notice to the Governor, who sends 
the secretary of the Commonwealth to pro- 
rogue it and the Legislature is deelared to be 
prorogued, thus following the language so 
familiar in England. 

Then it is argued that this power to commit 
may be prolonged by acommittee to sit during 
the vacation. But how so? The committee 
has no power to commit. The power to com- 
mit comes from the Senate. How does the 
sitting of the committee in the vacation add 
to its powers? It had no such power while the 
Senate is in ‘session. How can it have any 
such power when the Senate has closed its 
session? But the power to protract the impris- 
onment of a citizen must be kindred with that 
to imprison. 

I dismiss the whole argument founded upon 
the prolongation of the committee as entirely 
irrelevant. Prolong the committee, if you 
please, till doomsday; you cannot by that in 
any way affect the liberty of the citizen. The 
citizen isimprisoned only by the order of the 
Senate, and the power to imprison or to detain 
expires with the session. Such, sir, is the 
rule that we have borrowed from England. 
Nor am I alone in thus interpreting it. Í cited 
the other day the authentic work of the late 


“Judge Cushing on the Law and Practice of 


Legislative Assemblies. I will, with your per- 
mission, read again his statement, as follows: 
“According to the parliamentary law of England 
there is a difference between the Lords and Com- 
mons in this respect: the former being authorized 
and the latter not, to imprison for a period beyond 
the session.” 
That is the testimony of Judge Cushing, whe 
had devoted his life to the study of this sub- 
ject. He then goes on: 
. ‘In this country the power to imprison is either 
incidental to or expressly conferred upon all our 
legislative assemblies: and in some of the States 


it is also regulated by express constitutional pro- 
vision.” 


Then he gives his conelusion: 

“ Where it is not so regulated it is understood thag 
the imprisonment terminates with the session,” 

Mark, if you please, ‘‘terminates with the 
session.’” 

Here you have the authentie words of this 
Special authority interpreting the English par- 
liamentary law and also declaring our law, + 
Who is there that can go behind these words? 
What Senator will set up his researeh or his 
conclusion against that of this exemplar? Who 
is there here that will venture to elaim for the ` 
Senate a prerogative which this American 
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authority disclaims for legislative bodies in our 
country unless expressly sanctioned by consti- 
tutional law ? 

I have shown that this power to commit 
beyond the session does not exist in the House 
of Commons from which we derive such pre- 
rogalives or privileges as we have; but the 
stream cannot rise higher than the fountain- 
head. How, then, if the power does not exist 
in the House of Commons, can you find it 
here? You cannot trace the present assump- 
tion to any authentic, legitimate fountain. If 
you attempt it, permit me to say you will fail, 
and the assumption will appear without author- 
ity, and therefore a usurpation. I so char- 
acterize it, feeling that I cannot be called in 
question when Į use this strong language. If 
you undertake to detain these prisoners beyond 
the expiration of this session you become 
usurpers; the Senate of the United States 
usurps power that does not belong to it, and, 
sir, this is more flagrant when it is considered 
that it usurps this power in order to wield it 
egainst the liberty of fellow- citizens. 

When I state this conclusion I feel that I 
stand on supports that cannot be shaken. I 
stand on English authorities sustained by 
American authorities. You cannot find any 
exception. ‘That in itself is an authority. If 
you could mention an exception, I should put 
it aside as an accident or an abuse, and not as 
an.authority. The rule is fixed and positive, 
and { now have no hesitation in declaring that 
it will be the duty of the judge on a writ of 
habeas corpus, as soon as this Senate closes its 
session, to set these prisoners at liberty, unless 
the Senate has the good sense in advance to 
authorize their discharge. I do not doubt the 
power and the duty of the court. Iam sure 
that no judge worthy of a place on the bench 
will hesitate in this judgment. Should he, I 
would read to him the simple words of the 
Lord Chief Justice of England on the very 

omnes i 

“Tf the house ordered his imprisonment but for a 

week every court in Westminster Hall, and every 


judge of all the courts, would be bound to discharge 
him by habeas corpus.”’ 


There is no way of answering those words. 
They are as commanding on this occasion as | 
if they were in the very text of our Constitu- 
tion., When [say this, [do not speak vaguely, 
for I am sure that every student of this subject 
will admit that a judgment like that which I 
have adduced on a question of parliamentary 

_ law, and in favor of the rights of the subject, 
is of an authority in our country equal to the 
Constitution itself. 

This brings me, sir, to an important point 
which I had hoped not to be called to discuss, 
but which the argument of the Senator from 
New York seems to press upon the considera- 
tion of the Senate and of the country, and 
therefore [ shall open it to your attention even 
if I do not discuss it. It is this: that what- 
ever may be the power even in England by 
parliamentary law, it by no means follows that 
the Senate of the United States has that power. 
What is the Senate? A body created by a 
wrilten Constitution, enjoying certain powers 
described and defined in the Constitution itself, 
The Constitution says nothing about contempt 
or punishment for contempt. In order to 
obtain this power you must go into inference 
and deduction; you must infer it or imply it. 
In the case of impeachments the Senate be- 
comes a judicial body, and it is reasonable to 
infer that it may have the power to compel the 
attendance of witnesses; in short, the powers 
of & court. 

The Senate also by express terms of the 
Constitution has the power to expel a member. 
‘There again is an inquiry in its nature judicial, 
and should the Senate on such occasion examine 

. witnesses and proceed as a court it may be 
inferred that it is so authorized by the Consti- 
tution. There isalsoa third power which the | 
‘Senate possesses, judicial in character. It is 
to determine the election of its members. 

Beyond these every power that the Senate | 


undertakes to exercise on this subject is de- 
rived by inference. - It does not stand on any 
text of the Constitution. Itis a mere implica- 
tion, and being adverse to the rights of the 
citizen it must be construed strictly. Now, I 
am not ready to say, I do not say, that the 
Senate has not the power to institute a pro- 
ceeding like that now in question. Iam very 
clear that it has not the power by compulsory 
process to compel witnesses. to testify in aid 
of legislation, as was once attempted in what 
was known familiarly as the Harper’s Ferry 
investigating case. 

But I do not undertake to say that it may 
not institute a proceeding like that in which 
we are now engaged; but I admit its legality 
with great hesitation and with sincere doubt. I 
doubt whether such an assumption can stand an 
argument in this Chamber; I doubt whether 
it can stand a discussion before a court of 
justice. How do you arrive at such a power? 
‘The Senator from Wisconsin [ Mr. CARPENTER] 
said the other day the Senate, according to the 
arguments of certain Senators, has not the 
power. of a justice of the peace. The Senator 
never spoke truer words; the Senate has not 
the power of a justice of the peace. A justice 
of the peace is a court with the powers of a 
court. 
a court except in the cases to which L have 
already referred. dit is a serious question 
whether it is a court in the proceeding which 
it has now seen fit to institute. Were it a 
court, then the argument of the Senator from 
Wisconsin might be applicable, and it might 
then claim the privileges ofa court. It might 
proceed, if you please, to fine as well as to 
commit. The Senate in its discretion for- 
bears to fine; it contents itself with imprison- 
ment. Butif it can imprison, why not fine? 
Why is not the whole catalogue of punishment 
open to its grasp ? 

I have reminded you, sir, that our powers, 
whatever they may be, are under a written 
Constitution, and in this important respect 
clearly distinguishable from the powers of the 
House of Commons, which are the growth of 
tradition and immemorial usage. [ am not 
the first person to take this ground. I find 
it judicially asserted in most authentic judg- 
ments, to which I beg to call the attention of 
the Senate. 
` Mr. HOWE. Will the Senator allow me to 
inquire of him whether I understood him, 
when expressing a doubt of our power to 
commit a witness, to claim that we had power 
to fine a witness? 

Mr. SUMNER. Noldid not. I said that 
the Senate had not the powers of a justice of 
the peace. 

Mr. HOWE. I heard that distinctly. 

Mr. SUMNER. I accepted the statement 
of the Senator from Wisconsin the other day, 
the Senator’s colleague, 

Mr. HOWE. I thought I understood the 
Senator to deny the power to commit, but to 
affirm the power to fine, 

Mr. SUMNER. Oh, no. 

I have in my hands the fourth volume of 
Moore’s Privy Council Cases, cases argued in 
the Privy Council of England, many of them 
being cases that have come up from the col- 


onies, and here is one being an appeal from | 


the supreme court of the island of Newfound- 
land. Iwill readthe marginal note: 


“The House of Assembly of the island of New- 
foundland does not possess, as a legal incident, the 
power of arrest, with a view of adjudication on a 
contempt committed out of the House; but only 
such powers as are reasonably necessary for the 
proper exercise of its functions and duties as a local 

egislature. 

Semble.—the House of Commons possess this power 
only by virtue of ancient usage and prescription; 
the Lex et consuetudo Parliaments. 

“ Semble.—The Crown, by its prerogative, can create 
a Legislative Assembly in a settled -colony, subor- 
dinateto Parliament, but with supreme power within 
the limits of the colony for the government of its 
inhabitants: but, | . 

“Quere.—W hether it can bestow upon itan author- 
ity. namely, that of committing for contempt, not 
incidental to it by law.” 


The Senate of the United States is not’ 


I will not take time in reading extracts from 
the opinion of the court, which goes on the 
ground that the Legislature of the colony is act- 
ing under a charter from the Crown, in the 
nature of a constitution, being a written text, 
and that it could not therefore claim for itself 
these vast, immense, unknown privileges and 
prerogatives which by long usage are recog- 
nized as belonging to the House of Commons. 
But the question was presented at a later day 
in another case before the Privy Council, which 
came from the supreme court of Van Diemen’s 
Land. I cite now Moore’s Privy Council Cases, 
volume eleven. This case was decided in 1858. 
It is therefore a recent authority. The mar- 
ginal note is as follows: 

_“ The‘ Lex etconsuetudo Parliaments’ applies exclu= 
sively to tho House of Lords and House of Commons, 
in England, and is not conferred upon a supreme 
legislative assembly of a colony or settlement by the 
introduction of the common law of England into thè 
colony.’ 

“No distinction in this respect exists between 
colonial legislative councils and assemblies whose 
power is derived by grant from the Crown, or ere- 
ated under the authority of an act of the’ imperial 
Parliament.’’—ll Moore's Privy Council Cases, 347. 

You will see, sir, that by this decision the 
powers of a legislative assembly created by a 
charter are limited to the grants of the charter, 
and that the mere creation of the legislative 
body does not carry with it the law and custom 
of Parliament. In the course of his opinion 
Lord Chief Baron Pollock uses the following 
language. Alluding to a former decision he 
says of the court: 

“They held that the power of the House of Com- 
mons in England was part of the ‘Lex et conauetuca 
Parliamenti;’ and the existence of that power in 
the Commons of Great Britain did not warrant the 
ascribing it to every supreme legislative council or 
assembly in the colonies. We think we are bound 
by the decision of the case of Kielley vs. Carson,” 


“ If the Legislative Council of Van Diemen’s Land 
cannot claim the power they have exercised on the 
occasion before us as inherently belonging to the 
supremo legislative authority which they undoubt- 
edly possess, they cannot claim it under the statute 
as partof the common law of England (including 
the ‘Lex et consuetudo Parliaments’) transferred to 
the colony by 9 George IV, c. 83, sect. 24. The ‘Lew 
et consuetudo Parliament’ apply exclusively to the 
Lords and Commons of thiscountry, and do not apply 
to the supreme Legislature of a colony by the intro- 
duction of the common law there.”’—/bid., 39%, 397. 

Now, the question is directly presented by 
these decisions whether under the written text 
of the Constitution of the United States you 
can ingraft upon our institutions the law and 
custom of Parliament. So far as these cases 
are applicable, they decide in the negative; 
but I will not press them to that extent. I 
adduce them for a more moderate purpose— 
simply to put the Senate on its guard against 
any assumption of power in this matter. I do 
not undertake to say to what extent the Sen- 
ate may go; but with these authorities I warn 
it against proceeding on any doubtful prac- 
tices.. If there be any doubt, then do these 
authorities,ery out to you to stop. 

I have said, sir, that our powers here are 
limited by the Constitution. I may add, also, 
and the law in pursuance of the Constitution. 
And now I ask you to show me any text 
of the Constitution and tô show me any text 
of law which authorizes the detention of 
these witnesses by the Senate. The Senate, 
be it understood, is not a court, Certainly, 
for this purpose and on this occasion, it is not 
acourt. Show me the law. Does it exist? 
If it exists some learned Senator can point 1t 
out; but while Senators fail to point ont any 
law sanctioning such a procedure I point out 
an immortal text in the Constitution of the 
United States, borrowed from Magna Charta, 
which it is difficult to disobey: 

“No person shall be held to answer for a capital, 
or otherwise infamous crime, unless on a present- 


- z ’ * 


ment or indictment of a grand jury,’ A 
t nor be deprived of life, liberty, or property, with- 


| out due process of law.” 


‘¢ Without due process of law.” Whatisthe 
meaning of that language? Judge Story tells 
us, as follows: 

* Lørd Coke says that these latter words, per legeri 
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terre, (by the law of the land,) mean by due process 
of law; that is, without due presentment or indict- 


ment, and being brought in to answer thereto by due 
process of the common law, So that this clause in 
offect affirms the right of trial according to the pro- ` 
cess and proceedings of the common law.” 


There, sir, is a living text of the Constitu- 
tion of the United States binding upon this 
Senate. Where do you find any other text 
authorizing you to institute this proceeding; 
or if you institute the proceeding, must it not 
come within the limitations of this prohibition? 

But I may be reminded that there are pre- 
cedents. How many precedents are there for 
such a proceeding? We are familiar with all 
of them. The latest, the most authentic is 
that of Thaddeus Hyatt, proceeded against 
because he refused to testify before the Har- 
per’s Ferry investigating committee. Is that 
a precedent which you are disposed to follow? 
I am sure you would not ifyou read the weighty 
arguments in that proceeding made by the late 
John A, Andrew and Samuel E. Sewell, of 
Massachusetts, the accomplished jurist who 
still survives to us. Go still further back and 
you have the case, entirely like that before us, 
of Nugent, who was not pursued, I was going 
to say, as ferociously as the present witnesses 
have been pursued, for his custody was simply 
that of the house of the Sergeant-at-Arms, 
and it was recognized at.that time that even 
that mild custody would. expire with the ses- 
sion of the Senate. You have also the earlier 
precedent of 1800 in the case of Duane, which, 
İ think, Senators would hesitate now to vindi- 
cate. Let them look at it and see whether 
they would sanction a similar proceeding at 
this day; whether such a tyranny could goon 
without shocking the public conscience and 
being recognized universally asan assault upon 
the liberty of the press. 

Those are the cases furnished by the history 
of the Senate. Lord Denman in the case of 
Stockdale vs. Hansard, the famous case to 
which Ihave referred, gives an answer to them 
as follows. I quote from the ninth volume of 
Adolphus and Lllis’s Reports, page 155: 

“The practice of a ruling power in the State is but 
a feeble proof of its legality. I know not how long 
the practice of raising ship-money had prevailed 
before the right was denied by Hampden; general 
warrants had been issued and enforced for centuries 
before they were questioned in actions by Wilkes 
and his associates, who, by bringing them to the 
test of law, procured their condemnation and aban- 
donment, l apprehend that acquiescence on this 
subject proves, in the first place, too much; for the 
admitted and grossest abuses of privilege have never 
becn questioned in Westminster Mall.” 

This proceeding has analogy with one well 
known iu Huglish history, that of the Star 
Chamber court, which you will find described 
by Mr. Hallam in his Constitutional History 
of England in chapter eight, and I refer to it 
merely for the sake of one single sentence 
which I cite from this great author: 

“ But precedents of usurped power cannot estab- | 
lish a legal authority in defiance of the acknowl- | 
edged law.” 

But where is the legal authority for the im- 
prisonment of these witnesses? Only in mere | 
inference, mere deduction—the merest infer- 
ence; but surely you will not take away the 
liberty of the citizen on any such shadowy, 
evanescent apology, which is no apology, but 
only asham and nothingelse. Ihave already 
called attention to the argument of Governor 
Andrew and Hon. S. E. Sewell, which will 
be found in the Congressional Globe under 
date of March 9, 1860. Did time permit I 
should quote from it at length; but I com- 
mend it to the Senate and all inquirers. 

As an illustration of the doubts which en- 
viron this question, I call attention to the case 
of Sanbornvs. Carleton, (15 Gray’s Rep., 399,) | 
where Chief Justice Shaw, of Massachusetts, 
gave the opinion of the court, The Senator | 
from Wisconsin [Mr. Carrere | will not ques- 
tion his character. Afver stating that “it is 
admitted in the arguments that there is no 
express provision in the Constitution of the 
United States giving this authority in terms,” 
that is, the alleged authority of the Senate, he 


proceeds to say that there are questions on 
this subject -‘‘ manifestly requiring great delib- 
eration and research.” And yet Senators treat 
them as settled. The Chief Justice then pro- 
ceeds to announce that. a warrant issued by 
order of the Senate of the United States for the 
arrest of a witness for contempt in refusing to 
appear before a committee of the Senate and 
addressed only to the Sergeant-at-Arms of the 
Senate cannot be served in Massachusetts by 
a deputy. But this very question arises in the 
present proceedings. The managing editor of 
the Tribune, Mr. Whitelaw Reid, was sum- 
moned by a deputy and not by the Sergeant- 
at-Arms. Gracefully yielding to the illegal 
summons he appeared before the committee ; 
but the question of power still remains; and 
this very question adds to the embarrassments 
of this question. ; 
The extent of the abuse now in question 
will be seen if I call the attention of the Sen- 
ate to the last report of the committee of 
investigation. By that report it appears that 
they undertook to examine two agents of the 
telegraph company, who, finally, at the last 
moment, when asked to make a definitive 
statement with regard to the copy of the treaty 


lodged with them for communication to New 


York, declined to answer. And you have 
now in this usurpation of the Senate an attempt 
to break into the telegraph offices of the Uni- 
ted States. You raise for the first time in this 
Chamber one of the great questions of the 
times. Can you do any such thing? 

Mr. NYE. I should like to ask the Senator 
from Massachusetts if the courts have not 
broken into the telegraph offices? 

Mr. SUMNER. { am not speaking about 
the courts. Iam speaking about the Senate 
of the United States. 

Mr. NYE. [ask the Senator if the Senate 
of the United States in this investigation, as 
long as it exists, has not all the authority of 
a court? : 

Mr. SUMNER. I have already stated that 
it had not, that it had not the authority of a 
justice of the peace. The Senate proposes 
to break into the telegraph offices of the Uni- 
ted States. In the guise of privilege it enters 
those penetralia and insists that the secrets 
shall be disclosed. What is the difference 
between a communication by telegraph and a 
communication by letter? Is there not a grow- 
ing substitution of the telegram for the letter? 
Has not this taken place to an immense extent 
in England? Is it not now taking place to an 
immense extent in our own country? 

Now, sir, mark the limitation of my lan- 
guage: Ido not mean to say that the telegram 
is entitled to all the sacredness of the letter ; 
but I do insist that the Senate before it under- 
takes to break into the telegraph offices of the 
United States shall calmly consider the ques- 
tion and see to what end the present disposi- 
tion will carry them. Senators who have not 
entirely forgotten the recent ‘history of Eog- 
land know that the powerful cabinet of Sir 
Robert Peel foratime trembled under the im- 
putation that one of its ablest members, Sir 
James Graham, who, Mr. Webster told me, in 
his judgment, was the best speaker in Parlia- 
ment, had authorized the opening of the let- 
ters of Mazziniat the Post Office. The subject 
was brought before Parliament night after 
night. You.shall see how it was treated. The 
Liberal member from Dunsborough, Mr. Dun- 
combe, in presenting it first—I read from 
Hansard—atlter inveighing against the opening 
of letters, said: 

‘That was a system which the people of this 
country would not bear, which they ought not to 
bear, and he hoped, after the exposure which had 
taken place, that some means would be adopted for 
counteracting this insidious conduct of her Majes- 
ty’s ministers. {t was disgraceful to a free country 
that such a system should ‘be tolerated; it might do 
in Russia, ay, or even in France, or it might do in 
the Austrian dominions, it might do in Sardinia; 


batat did not suit the free air of this free coun- 
ry. i 


Lord Denman, always on the side of free- 


i 


dom, at the time Chief Justice of England, in 
the House of Lords said: 

“ Could anything be more revolting to the fecling 
than that any man might have ail his letters opcned 
in consequence of some information respecting bim 
having been given to the secretary of State, and that 
the contents of those letters which he might have 
never received might be made use of for the pure 
pose of proceeding against him in a court of justice? 
The letters of a man might be opened, and he might 
not have the slightest intimation that he was bo- 
trayed. Now, is such a state of things to be toler- 
ated in a civilized country? He would say, without 
the slightest hesitation, that it ought not to'be borne 
with for a single hour.” *  * # #& & 

“Lord Brougham observed that he had not ex- 
pressed any approval of the system ; on the contrary, 
he distinetly stated that nothing but absolute necessity 
for the safety of the State would justify wt.” 

I might occupy your time till evening in 
adducing the strong language of reprobation 
which was employed at that time. 1 will cou- 
clude by an extract from a speech of that 
remarkable Irish orator, Mr. Shiel, as follows: 

“That which is deemed utterly scandalous in pri- 
vate life ought not to be tolerated in any depart- 
ment of the State; and from the statute-book which 
it dishonors thisignominious prerogative ought to be 
effaced forever.” 

That brings me to the point, sir, that there 
was an old statute of Queen Anne, I think, 
which authorized the opening of letters at the 
post office under the order of a secretary of 
State; but notwithstanding that old statute the 
system was reprobated. And now it is pro- 
posed in the maintenance of the privileges.of 
the Senate, not in the administration of justice 
before any court, but in the enforcement of the 
privileges of the Senate, to penetrate the secrets 
of the telegraph. I will not undertake to say 
that you cannot do it. I content myself now 
with calling attention to the magnitude of the 
question and adducing it as a new reason why 
you should hesitate in this whole business. 
You see to what it conducts. You see in what 
direction you are traveling. You see how if 
you persevere you will shock the conscience 
and the sensibilities of the American people. 

I do not believe that the American people 
will willingly see the telegraph rifled any more 
than they will see the post office rifled in order 
to maintain medizeval, antediluvian privileges 
of the Senate, especially when those privileges 
cannot be deduced from any text of the Con- 
stitution, but are simply inferred from the an- 
cient primeval law and usage of Parliament. 
Not only the orators but the wits of the time 
denounced the attempt in England to open 
letters. Punch caricatured the secretary who | 
attempted it as ‘‘ Paul Pry at the post office.” 
But is not the Senate in the report of our com- 
mittee ‘ Paul Pry at the telegraph ofice?’ 

I make these remarks with a view of open- 
ing to the Senate the importance of the ques- 
tion before them, that they may once more 
hesitate and withdraw to the safe ground of 
the Constitution and the law, for there is noth- 
ing in the Constitution or in the law that can 
sanction the continued imprisonment of these 
witnesses. Even suppose your proceedings 
have been from the beginning in all respects 
just and proper, even suppose that you can 
vindicate them, in regard to which I beg 
leave to express a sincere doubt, you cannot 
vindicate the attempt to continue these wit- 
nesses in custody when you go away. Then 
they are as free as you. If they are detained 
in prisonit is only because you yourselves are 
imprisoned here in the discharge of your re- 
sponsible duties. When your imprisonment 
comes to an end theirs comes to an end also. 
You cannot go home and leave them captives. 
The law will step in and take them from your 
clutch. Better then in advance, by a proper 
and generous resolution, to order their dis- 
charge, so that the law will not be compelled 
to do what you fail to do. 

Mr. BAYARD. Mr. President, there is but 
one portion of the resolution that I care to 
speak upon at this late period of the session, 
nor do | desire to oecupy much of the time of 
the Senate upon that. I desire, however, to 
enter my protest against the idea that either 
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House of Congress has any power to continue | 


the imprisonment of a witness for refusing to 
answer the questions of one of its committees, 
oras a punishment of a party in contempt of 
its privileges, for a longer period than its own 
continuance in session. 

I do not propose now to go into an exam- 
ination of the derivation of the power of either 
of the deliberative assemblies. that compose 
the Congress of the United States to punish 
for contempts. It is sufficient to say that 
power has been recognized by the highest judi- 
cial tribunal of our country. The Supreme 
Court of the United States in the case of An- 
derson vs. Dunn, to be found in 6 Wheaton, 
have recognized the power of the Congress of 
the United States to punish for such contempts, 
and they have also considered the duration of 
the imprisonment for contempt, such punish- 
ment being imprisonment alone, and their 
decision is in accordance with the statement 
of the honorable Senator from Ohio who sits 
farthest from me, [Mr. SHERMAN. ] 

And here let me say, Mr. President, that it 
was gratifying to find that honorable Senator’s 
voice raised in favor of this proposition and in 
opposition to the arbitrary exercise of discre- 
tionary powers by Congress, and still more 
refreshing was it to find the distinguished Sen- 
ator from Massachusetts [Mr. Sumner] willing 

“to come back and stand upon the fixed and 
narrow yet well-defined pathway of the Fed- 
eral Constitution. I must congratulate him 
upon his return. I only hope that he there 
may stand. Oh, sir, how much better is it to 
hear of the limitations upon the powers of Con- 
gress, to hear Congress declared to be a body 
only invested with certain enumerated powers, 
and those under strict limitations, than to hear 
those other phrases which saluted our ears 
the other day under the high-sounding titles 
of a ‘generous imperialism,” a ‘‘centralism 
of liberty,” and “tbe imperialism of equal 
rights.” Such phrases, in my opinion, had a 
sad and melancholy significance in the Amer- 
ican Senate; and therefore it is that I con- 
gratulate that distinguished Senator upon his 
abandonment of such despotic and dangerous 
ideas and a return ad antivuas rias, upon 
which his feet can rest securely and his argu- 
menis for liberty safely depend. 

But, Mr. President, in considering the sub- 
ject of the liberty of an American citizen, 
whoever he may be, and the power of either 
of the deliberative assemblies to interfere with 
that liberty in the high discretion that may be 
necessarily vested in either House of Congress 
in order to punish contempts, to enforce their 
rules, and to secure the objects for which they 
were organized under the Constitution, I am 
not willing that we should stand only on the 
doctrines of the British Government. I am 
unwilling that we should borrow our prece- 
dents wholly from them, however fragrant they 
may be with the spirit of civil liberty. Our 
form of government is still more limited than 
theirs, and J should be very sorry to admit 
that omnipotence in an American Congress 
which by the theory of the British constitution 
is confided to their Parliament. 


[i 
Here is a case of imprisonment for refusing 
A dis- | 


to answer questions of the Senate. 
tinction is sought to be drawn by the Senator 
from New York [Mr. Conxiine].between im- 
prisonment as a punishment for contempt and 
imprisonment for refusing to answer questions 
propounded by a legislative committee. How- 
ever possible it might be to discriminate be- 
tween thesetwo, nevertheless the result is the 
same of the power of the Senate to continue 
the imprisonment alter its own session had 
ceased, either for the sake of punishment or 
simply as the confinement of a witness for 
refusing to answer. ‘There is no difference io 
this fact: that the liberty of the citizen in 
either case is equally involved, i think it can 
be shown by reason and by law that the power 
of Congress to hold a man in custody either 
by way of punishment or to compel him to 


answer ceases when that Congress adjourns 
without day. 

I will not now discuss the other question of 
a temporary adjournment for a few days or 
over the holidays. There may bea question 
there. But let us consider this case under its 
present facts, which are sufficient for our pur- 
pose, although I believe that, fixing the prin- 
ciple, you can very readily apply it to any case 
of adjournment. 

The power isclaimed to hold these witnesses 
for refusing to answer proper questions put to 
them by the special committee of the Senate. 
The contempt is not the contempt of the com- 
mittee. The contempt is the contempt of the 
Senate which raised the committee. They 
alone are the judges of that contempt. They 
alone can punish it or say when the occasion 
for punishment arises. 

That involves the further proposition that 
you cannot delegate such a discretion as that 
to a committee. It is not capable of delega- 
tion, for, as I said before, it is not contempt of 
the committee, but of the body which origin- 
ated the investigation. Therefore the discre- 
tion which shall fix the punishment and limit 
its duration must be vested necessarily in the 
body against which the contempt was directed 
and which alone has the power to punish it. 

There is one illustration that will show how 
utterly dangerous and cruel, how fatal to all 
our ideas of limitation of power it would be if 
any American citizen could be placed in the 
position to which he would be consigned if 


the Senate refused to discharge parties in this 


position upon: the expiration of the present 
session or its adjournment without day. The 
power that imprisons these witnesses can alone 
release them. If it be competent for either 
House of Congress to keep a man in prison 
after adjournment, then what human power 
can release him? He is not the subject of 
executive clemency. Ordinarily, a man im- 
prisoned under the sentence of a court of jus- 


‘tice, say for a term of three or six months, 


should he fallill and that fact be certified to 
the executive power wherever it might reside, 
he would be released from imprisonment 
either by pardon or by a writ of habeas corpus, 
because you should not in that mode change 
a sentence of imprisonment for a few months 
into what would be a sentence of death. That 
alone would answer this case. 

It will not do to say that Congress can del- 
egate to a committee the power to take the 
answers of these prisoners to the questions, 
and that they carry with them into prison the 
key that will discharge them upon answer- 
ing, because the sufficiency of the answer is, 
after all, the question in dispute. They have 
already answered. The committee have re- 
ported the answers as insufficient. The Senate 
has confirmed the action of the committee, and 
the witnesses have been remanded to the cus- 
tody of the Sergeant-at-Arms until such time 
as they shall make proper answer to those 
questions. Who is to be the judge of the suf- 
ficiency of those answers? No one but the 
Senate of the United States. Then when they 
shall adjourn, as presently they will, until 
December, who shall say for them during the 
recess that the period has arrived when the 
diseretion of the Senate has been satisfied by 
the answers of those witnesses? No man can 
say so, no committee can say so; and the wit- 
nesses must remain in imprisonment; and if 


the hand of sickness should touch them, soon | 


perhaps to become the hand of death, and they 
were to die, Í ask upon whose head would be 
their blood? 

Mr. CONKLING. May I ask a question 
of the honorable Senator right there? 

Mr. BAYARD. Certainly. 

Mr. CONIKLING. He having told us now, 
as I understand him, that the committee alone 
could not discharge these men, I ask him this 
question: suppose while he is speaking to-day, 


and under the order of the Senate, the wit- 


nesses should appear before the committee 


| 


and answer these and other questions, does he 
think they would not be discharged under the 
order of the Senate without further proceed- 
ings ; or does he think that it would be neces- 
sary for them to come here before we shall 
adjourn now and get a discharge and a certifi- 
cate from the Senate, or wait until we agsem- 
ble again and come and get it? 

Mr. BAYARD. The answer is very plain. 
They come here and give what the committee 
are pleased to call an evasive answer. It may 
be an answer which some’ Senators of this 
body have already expressed themselves satis- 
fied with. The majority are not; and among 
them are members of the special committee. 
Now, I repeat, when these parties come to 
answer, they may answer as they did before, 
or equally unsatisfactorily. -Will that dis- 
charge them? 

Mr. CONKLING. But the Senator, if he 
will pardon me, misapprehends the point of 
my question. I understand him to say that 
there is but one tribunal that can determ- 
ine the sufficiency or the insufficiency of the 
answers of these witnesses, namely, the Senate 
itself; that the committee cannot do that. In 
order to see whether he is right in that regard 
or not, I inquire of him, regardless of the fact 
that we are going to adjourn, if the witnesses 
appeared before the committee and testified to 
the satisfaction of the committee, would that 
discharge them, purge them from their con- 
tempt, or not? If so, I beg tosubmit to him, 
that would be just as true on Monday, should 
the Senate in the mean time adjourn, as it 
would be to-day; and if he is right in his 
proposition, then both Houses have from time 
immemorial been acting ander an entire mis- 
apprehension, because both Houses have sup- 
posed that when under the order of the House 
a witness stood in contempt he was directed 
so to stand until he answered, and when he 
appeared before the committee and didanswer 
the contingency had happened upon which 
alone depended his right to be discharged. 

Mr. BAYARD. The result of the honor- 
able Senator’s argument is simply this: that 
the liberty of an American ‘citizen would de- 
‘pend solely upon the discretion of that Sen- 
ator and his colleagues on the committee; and 
that, I say, is not the law of this country, and 
I pray God that it never may be. [t is sufi- 
cient for me to say also that Í consider it dan- 
gerous enough that the liberty of these men, 
or of any witnesses, even during the session of 
Congress, should depend upon the diseretion 
of one of these legislative bodies. That is 
going quite far enough, without attempting to 
delegate that discretion toa committee, and 
therefore to place the liberty of two American 
citizens during the recess of Congress subject 
solely to the discretion of one of the commit- 
tees of the Senate. 

Mr. MORTON. Will the Senator allow me 
to ask him a question? 

Mr. BAYARD. Certainly. 

Mr. MORTON. If it be not in the power 
of the Senate, in the first appointment of a 
committee to make an investigation, to dele- 
gate to that committee in advance the power 
to commit a witness to prison in case the com- 
mittee should determine that he refuses to 
answer their questions, and if the Senate does 
not delegate the power in advance to commit 
a witness, how can it delegate the power to 
commit afterward, and to- determine the ques- 
tion whether he had purged bis contempt? 

Mr. BAYARD. The answeris plain enough. 
By the conceded powers and usage of Con- 
gress—and no one that I have heard has made 
a claim beyond this—-where a committee of 
investigation has been appointed, and they 
found a recusant witness, it was their business 
to report his recusancy to the House in which 
the committee originated and that he should 


i| be brought to the bar, thatthe propriety of the 
| question should first be passed upon by the 


House, and next the sufficiency of his answer ; 
but they cannot even during their session dele- 
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gate to a committee the power to judge of the 
insufficiency of the answer, and to punish for 
contempt or commit for contumacy; but the 
powers of such committee are limited to re- 
porting the facts for the decision of the House, 
should they deem the witness to have been in 
default. 

Mr. CONKLING.. Will the Senator permit 
me to ask a question which will test the ques- 
tion of the Senator from Indiana? 

Mr. BAYARD. I have no objection, except 
that I desired just to express my own views as 
briefly as possible and without interruption. 

Mr. CONKLING. I would not interrupt 
the Senator had he not been already inter- 
rupted. Ibeg to inquire of him, in view of 
the question of the Senator from Indiana, how 
this idea of the Senator would apply to a 
court, if I may be allowed, notwithstanding 
what has been said, to resort to that illustra- 
tion once more. A referee cannot commit 
for contempt; but suppose a witness refuses 
to answer before a referee, and the referee 
reports the fact to the court, and the court 
commits the witness for contempt, and orders 
him to purge himself before the referee and 
the referee can hear his answer. But, says the 
Senator from Indiana, that cannot be, because 
if the court could not delegate to the referee 
originally the power to commit it could not 
delegate to him the power to hear the answer 
and discharge him. We see in a very familiar 
illustration precisely the reverse of the doc- 
trine held by him. 

Mr. BAYARD. I ask the honorable Sena- 
tor, is it not perfectly plain that it is the right 
of the witness to have the Senate sit in judg- 
meut on the sufliciency of his answer, and how 
can they sit in judgment upon it if they have 
adjourned? The power to imprison and the 
power to discharge must reside in the same 
body and exist in it atthe same time. There is 
a proposition which { think is perfectly sound 
and which covers this case. 

Mr. MORTON. They are correlative. 

Mr. BAYARD. They are correlative. The 
Senate cannot, as a body, act except when it is 
in session, and with a constitutional quorum 
present, The Senate cannot delegate this dis- 
cretion of imprisonment for a refusal to an- 
swer to any committee and clothe them with 
power to judge of the sufficiency of the answers 
required by the Senate, 

If these propositions are true, and it seems 
to me that their enunciation aloneis sufficient, 
then the question of the duration of the impris- 
onmeut is settled, that it cannot exist longer 
than the session of the Senate as a constitu- 
tional body. 

There is another matter which it seems to 
me should be considered in this connection. 
Discretionary powers as in this case arise by 
implication under our constitution of govern- 
ment, The power of the Senate to make its 
rules implies the power to enforce its rules, 
and hence itis that persons who set those rules 
at defiance can certainly be subjected to their 
punitive powers, But what amount of power 
should be given for this purpose? Under our 
American theory it is the least possible power 
adequate for the end proposed, and no more. 
That is the doctrine approved by the Supreme 
Court of the United States in the case to which 
I have referred; and Í may say further that 
Judge Jonson, delivering the opinion of the 
court, affirms this proposition: 

“And even to the duration of imprisonment a 
period is imposed by the nature of things, since the 
existence of the power that imprisons is indispens- 
able to its continuance; and, although the legislat- 
ive power continues perpetual, the legislative body 
ceases to exist on the moment of its adjournment or 
periodical dissolution. It follows that imprisonment 
must terminate with that adjournment.” 

Now, where. does the power to so imprison 
exist? We have shown that. It exists in the 
body. When the body is not in session, how 
ean it be said that they can continue the exer- | 
eise of the power? 


Mr, President, thére has been à relief, and | 


I think a very fortunate and proper one, in the 
act of Congress of 1857. The honorable Sen- 
ator from Ohio brought here the history of that 
law as contained in the congressional debates 
of that period, and the report of the committee 
who framed the law. Congress has no neces- 
sity at-this time further to exercise its discre- 
tion upon the subject, because the punishment 
of such recusant witnesses is provided for by 
public law. The act of Congress of 1857 has 
been referred to, which makes the refusal to 
answer committees of Congress duly consti- 
tuted a penal offense. It further makes it the 
duty of the Presiding Officer of the body whose 
lawfal authority has been so disregarded to 
certify that fact to the officers of the law, and 
let the regular penalties, of which the party 
has been advised in advance, fall upon him, 
if he should be proven after a fair trial before 
a jury of his countrymen and under the law of 
the land to be guilty of the offense alleged 
against him. 1 do not presume to enter upon 
the guilt or the innocence of the parties in this 
case. I do not care, at this stage of the ses- 
sion, to go into the fact as to whether they 
have answered sufficiently or not. I did not 
rise for that purpose, but for one much more 
important in the principle involved and its 
results to the country. 

Mr. HILL. Will the Senator allow me a 
moment right there? 

Mr. BAYARD. Ishould prefer to conclude 
my remarks. 

Mr. HILL. If Linterrupt the Senator’s train 
of thoughts I will not do it, but I thought the 
question I proposed to ask would not do so. 
it occurred to my mind to suggest to the Sen- 
ator this question : if the power of either House 
of Congress to punish for coutempt beyond its 
own existence was complete and ample at the 
time of the passage of that statute, why did 
Congress pass it? 

Mr. BAYARD. The honorable Senator is 


asking not only what is the law, but what is 


the reason of the law. 

Mr. HILL. Yes, sir. 

Mr. BAYARD. That is a difficult thing to 
know, because I presume men voted for it for 
very different reasons. But if I were asked to 
give the reason for that law I should say it was 
owing to that abhorrence, proper and right as 
it is, among the people of this country to the 
exercise of a power that has no limits but the 
discretion of those who use it, and which 
may, therefore, be arbitrarily used. It-was to 
establish a fixed rule that all men shouldknow, 
by which they should be guided, and which 
should be a limitation upon the cruelty or the 
passion or the partisan feeling of any House 
of Congress that attempted to deal with a wit- 
ness by prolonged imprisonmentor by any other 
improper method of enforcing his submission 
to their wishes for refusing to answer their 
questions, or for any other alleged contempt. 

I regard the law of 1857 as a substitute for 
congressional discretion in cases of this char- 
acter. I believe thoroughly in the power of 
either House of Congress to summon wit- 
nesses and to hold them during the session of 
that body, in their discretion, until proper an- 
swers shall be made. I deny the proposition 
that after Congress shall have adjourned, that 


man, whoever he may be, can lawfully be held ; 


in confinement and deprived of his liberty for 
one hour; forif he can be held for one hour 
he may be for the nine months that frequently 
elapse between the sessions of Congress, and 
during that time a sentence imposed of mere 
imprisonment for some alleged contempt may, 
by the operation of such a principle, become 
a sentence of death itself upon him; for, as I 
have said, the power to imprison him is cor- 
relative with the power to release him, and no 
other power has jurisdiction of his case. For 
the time being he is beyond the reach of local 
law, and may lose his life for want of the usual 
relief granted to malefactors whose health be- 
comes impaired by imprisonment, but whose 
lives are not forfeited to the law. . 
- 


L 


The power to imprison and continue the im- 
prisonment,and the power to discharge the pris- 
oner, both exist in the same body ; they both 
must exist at the same time; and how can you 
say, when the Senate has dispersed and no 
longer exists insession asa constitutional body 
that the power to discharge from imprisonment 
does exist anywhere? It is impossible. For 
that reason I aver that no more dangerous prope 
osition could be assented to by Congress or 
the American people than that they can im- 
prison a citizen for contempt of their rules or 
hold him for any length of time after their 
adjournment until he answers questions in 
a manner which shall satisfy the discretion 
of one of their committees. That committee 
might be composed, not, as in the present 
case, of men whom we all respect and would 
trust, but it might be composed of men of the 
most inveterate enmity toward the prisoner, 
and he, instead of having the benefit of the 
decision of that body toward whom he had 
been guilty of contempt as to whether his 
answers had been satisfactory, and as to 
whether he had sufficiently purged himself of 
the original contempt, would be the subject 
of malevolence and of a malevolent discretion 
exercised, not by the body to which he had a 
right to appeal, but a committee to whom it 
was impossible to have such discretionary, 
power delegated. 

I therefore trust that there will be no hesita- 
tion in admitting the fact, and I would rather 
see it take the form even of a more general 
proposition, that neither House of Congress 
has the right to detain a man in custody, either 
for refusing to answer or for an alleged con- 
tempt, after its adjournment without day. 
Let us in the present case illustrate that true 
and necessary doctrine of the free Government 
of our fathers, that every power delegated to 
Congress, either expressly or by implication, 
is limited in its nature and just operation. 

Mr. WILSON. I rise for the purpose of 
making a suggestion; and that is, that we fix 
four o’clock to take the vote on this resolution 
and at the same time agree to fix an hour for 
adjournment. We shall probably be able to 
close all our business by that time. I make 
the suggestion by common consent that we take 
the vote on this resolution at four o'clock. 

The PRESIDENT pro tempore. The Sen- 
ator from Massachusetts proposes that by unan- 
imous consent the vote upon the pending res- 
olution and all amendments thereto shall be 
taken at four o'clock, Is there any objection 
to that proposition ? ` 

Mr. EDMUNDS. Thisisa subject that ha 
been so much discussed in favor of the uncon- 
stitutionality of continuing these witnesses in 
custody in order that they may answer before 
the committee tbat I should not feel justified 
at this time, as I have not yet hadan oppor- 
tunity to express my views about it, in agree- 
ing to the proposition of my friend, although 
I should be very glad indeed to gratify him. 
I do not know that I shall be able, not being 
well to-day, to say anything; but I do not wish 
to preclude myself, if Í feel able, from the right 
to make some remarks on this subject. 

Mr. WILSON. My proposition would give 
us an hour, and I hope those who wish to pass 
the resolution will abstain from further dis- 
cussion. I see that the Senator from Wiscon- 
sin [Mr. Howz] desires to speak on the sub- 


- ject, and I think the Senator from Vermont 


will have time enough to speak upon it also. 

Mr. EDMUNDS. I intend to take time 
enough. There is no doubt about that. 

Mr. WILSON. Will you consent to fix five 
o’clock for the vote? . 

Mr. EDMUNDS. No, sir; I will not con- 
sent to any time. After the discussion which 
has been had, three fourths of the time having 
been occupied by the friends of tkis resolu- 
tion- in advancing doctrines that I believe are 
fatal, not to this particular case, because it is 
of no consequence, but fatal to. the powers of 
thé Senate for all the purposes of enforcing the 
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duties that belong to it, I do not feel justified, 

‘for one, in consenting to vote, as we have on 
some other questions of a merely political 
character, at a particular time. At the same 
time, my friend will do me the justice to sup- 
pose that I do not wish to talk to his incon- 
venience; but my constituents and their 
views, as represented by me, have some rights 
bere as well as my friend’s. 

Mr. WILSON. I do not wish anybody to 
govern his vote by any favor toward me in 
anything. Ishall ran my risk staying here 
vod working this thing out. I propose to sit 
here, for one, until we pass this resolution. 

Mr. FRELINGHUYSEN. I suggest that 
it is very desirable that some hour may be 
fixed, because many Senators, considering this 
to be the last day probably of the session, have 
goue off for half an hour or an hour; so that 
we may be left withouta quorum. I think we 
might fix four o'clock or five o'clock, provided 
the debate had terminated. It may be that 
the Senator from Vermont, as he suggests, 
may not want to occupy any time. 

Mr. WILSON... Say six o'clock. 

Mr. SUMNER. Say five o’clock. 

Mr. FRELINGHUYSEN. Let us say five 
melok, subject to a postponement of that 

our, 

Mr. CONKLING. I think we had better 
hear from the acting chairman of the Commit- 
tee ou Foreign Relations what he proposes to 
do about executive business. 

Mr. HARLAN. There are somethings that 
ought to be transacted in executive session 
before the final adjournment. I do not wish 
to interpose against the wishes of what may 
be the majority of the Senate in relation to 
the precise question now pending, but an exec- 
utive session will be necessary before the final 
adjournment. 

Mr. CONKLING. Does the Senator say, 
“will be mecessary ?”’ 

Mr. HARLAN, Will be necessary; and I 
am prepared to make that motion at any time 
that may suit the wishes of the majority. 

Mr. SUMNER. Let us go on this afternoon 
and meet on Monday. 

Mr. EDMUNDS. That is the best thing. 

Mr. FRELINGHUYSEN. Then you will 
certainly not have a quorum. 

Mr. EDMUNDS. I do not know whether 
‘we shall have aquorum or not. The Senators 
who are here cannot be blamed for the Senate 
not having a quorum. When this question 
which is now pending was acted upon before 
it was acted upon in a full Senate and upon 
the yeas and nays; and this precise proposi- 
tion, and upon the precise grounds that are 
now proposed, to discharge these witnesses at 
the end of the session, was presented to the 
Senate, voted upon when all the States were 

. represented and the Senators were all here, 
and defeated by alarge majority. The Senate 
having then determined that it was lawful— 
because with me that question was merely a 
matter of principle; I do not care as a mere 
question as to these particular persons whether 
they stay or not; but it involves a great deal 
more than any one question, because it settles 
it one way or the other for this body—a very 
large majority of the Senate, a majority of the 
whole Senate and of all the States, determined 
the question one way. 

Now, then, when only one half of the Sen- 
ators are here, or just a fraction above one 
hulf, and the others have gone away, (and I 
do not excuse them for that; they ought to be 
here, ) it is proposed to reverse that judgment 
of the Senate and to set up another final judg- 
ment, which will last longer and apply further 
than to-day or to-morrow, or to these persons 
who are confined. I hold that no man is 
obliged by any sense of kindness, or any other 
thing he would gladly do, by any agreement 
of his, to favor a contrivance of that character; 
and therefore I shalt not consent to any agree- 
ment to take this vote. I shall not interpose 
objections to its being taken for the sake of | 


{i 


i and Great Britain. 


delay. I think all Senators will do me the jus- 
tice to say they have not known me to practice 


| that particular kind of parliamentary tactics; 


but if I have anything to say that I think ought 
to be said for the sake of its being said, and if 
I feel able to say it, which is quite a doubtful 
question, then I shall take the liberty to do so. 

Mr. WILSON. Itisevident from the remarks 
of the Senator from Vermont that no arrange- 
ment can be made to take the vote this after- 
noon. I had hoped that we should be permitted 
to come toa vote after his long discussion 
upon the subject. i 

Mr. CONKLING. What long discussion? 

Mr. WILSON. The one running throngh 
several days. We have had a long debate about 
it. I had hoped that we should get a vote to- 
day and should be able to finish up our execu- 
tive business and adjourn to-night and go home. 
As it is now evident that we cannot make any 
arrangement, in an hour or two from this time 
when the usual hour of adjournment arrives E 
shall propose that we adjourn over until Tues- 
day, and that the Sergeant-at- Arms be directed 
to send for the members who have left the 
Senate and gone home to return here, and by 
the latter part of next week the probabilities 
are that we can get the Senate together. ` 

Mr. EDMUNDS. Iam for that. 

Mr. WILSON. I think that is the only thing 
we can do in regard to the matter. About 
thirty Senators have left us and gone home. 

Mr. EDMUNDS. More than that. 

Mr. WILSON. And here we are with a 
bare quorum in the body. We cannot agree 
to adjourn finally withouta quorum. No unan- 
imous consents can be made to adjourn here 
this summer. If we cannot get a quorum of 
the body here, then all that we can do will be 
to sit here and keep guard over these prisoners 
of ours, and while they dine in marble halls 
and on tables covered with white linen and 
fare sumptuously every day, we shallbe packed 
up here in this room taking the heat and burden 
of the day, and getting the best dinners we can 
at our cheap boarding-houses. [Laughter.] 

Mr. EDMUNDS. We shall play Lazarus 
to their Dives. 

Mr. HOWE. Mr. President, the Senate 
does not seem quite agreed upon either of two 
points: first, how they shall vote upon this 
resolution, and second, when they shal vote. 
Upon this last question ] am quite indifferent. 
I am entirely willing the Senate shall come to 
a vote at any moment it chooses after 1 have 
submitted a few remarks upon the first ques- 
tion. 

J have something to say as to how the Sen- 
ate should vote upon the pending resolution 
when they come to act upon it at all. Ido 
not propose to discuss the question of law 
which has been presented here so frequently 
and so ably, and which involves, as was well 


said by the Senator from New York, all cases | 


of privilege and all cases of contempt. Ido 
not propose to discuss them. What little I 


i say will have reference to the case now before 
. the Senate. 


I should like, if it were possible, to bring 
the Senate and to bring the country to a little 
better understanding of what this question 
really is than either the Senate or the country 
seem to me now to possess. There is no 
attempt made here in the Senate to punish a 


| newspaper for publishing intelligence or to 


punish a correspondent for communicating 
that intelligence. That has been asserted and 


reasserted, here and elsewhere, over and over | 
I want to say once more in the hearing | 


again. 
of the Senate, and once more in the hearing 
of the country, that there is no such attempt 
as that on foot; nothing like it. We know that 
certain newspapers have published that paper 
called the treaty between the United States 
We know who communi- 
cated that paper to those newspapers. The 
individuals avow it. They are within our reach. 
They are in our custody. The newspapers 
themselves are but a little distance from us. 


Hi 


after. 


If the Senate thought it could punish those 
acts, and desired to punish those acts, the 
ground for inflicting that punishment is plain 
and manifest before us. We do not want to 
put any more questions. We do not want ta 
spend any more time. The groundwork. for 
proceeding against those individuals, and all 
the grounds we can ever have, we have now} 
and yet no motion is made for process against 
any of those gentlemen by anybody. 

Į do not. think it a very violent inference, 
Mr. President, if we conclude from these few 
facts that there is no attempt and no wish to 
punish those individuals for those acts. Then 
let all that pretense-be laid out of this debate. 
Whoever asserts hereafter on the floor of the 
Senate, or outside of the Senate, that this is an 
attempt to punish newspapers for their enter- 
prise in disseminating intelligence, or to pun- 
ish correspondents for furnishing intelligence, 
makes that assertion at the hazard of whatever 
reputation for veracity he may now have left 
to him. It will be a question of veracity here- 
There is no room for mistake. 

And, Mr. President, { want to say one more 
thing. This is not an attempt to maintain the 
dignity of the Senate. ‘There is no such labor 
imposed upon us, thank God! The dignity of 
the Senate was measured and fixed in the Con- 
stitution which created the Senate. There you 
must look to know what is the dignity of the 
Senate, and not here. Do not look here in 
order to get an understanding of the dignity 
of the Senate of the United States. 1 say that 
dignity was ascertained aud was fixed in the 
Constitution, and I thank God for that. Why? 
Because, however we may behave here or 
elsewhere, we cannot destroy or impeach that 
dignity. We may act very unlike a Senate; 
we may disgrace the character of a Senator or 
of Senators; but the Senate will stand just as 
the Constitution made it; and by and by the 
people of this great country, not the news- 
papers exactly, though they will take part in 
it, but the forty million people who occupy this 
great country, will fill the Senate with men 
who know what belongs to the character of 
Senators and what belongs to the dignity of 
the Senate. 

So, then, Mr. President, I dismiss myself 
from any effort to defend or maintain the dig- 
nity of the Senate. 

There is another effort which I think belongs’ 
to us, which we cannot honestly shirk. It is 
the duty of maintaining the authority of the 
Senate. When the Constitution created this 
body it clothed it with certain authority; and 
whatever that authority is, it is our business, 
not our right merely, it is our duty to defend, 
and not to abdicate it. Wecan do either. All 
the authority committed to the Senate was 
committed not for its own, but for the public 
good. Nevertheless, if it be resisted by oue 
or many, we may exert or we may surrender it. 

When, in 1861, the authority of law was re- 
sisted by a more formidable combination than 
that which now defies the Senate, among other 
constitutional agencies whose duty it was to 
enforce the law there were two brigadier gen- 
erals. Each was clothed with the same au- 
thority. The one exerted that authority, the 
other surrendered it. That was the difference. 

And now the law is defied again. It is evi- 
dent the Senate may exert its authority, as 
Wool did, or it may surrender, like Twiggs. 

But the Senate will permit me to remark 
that it is not our privilege to surrender, it is 
not our right to surrender, aud if we do it, we 
do it in flagrant disregard of a manifest duty 
with which we are charged by the Constitution 
of the United States. 

Now, Mr. President, what is the authority 
in question now? Ít is the authority to in- 


| quire, not wlio. published the treaty, not what 


correspondent. communicated it to the pub: 
lishers—all these facts are fully known, butto 
inquire what official, if any, betrayed the treaty 
to the correspondents, i 

There was no difference of opinion: in the 
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Senate as to its authority to institute that in- 
quiry. Itis already known that the whole Sen- 
ate united to set the inquiry on foot. A com- 
mittee was unanimously raised. Several wit- 
nesses were called before the committee who 
severally stated what they knew, but. they did 
not happen to know who betrayed the treaty. 
Finally two witnesses came before the commit- 
tee who admitted: they knew from whom the 
treaty was procured, but they declared they 
would not tell.. That is the fact we are after. 

No one, I repeat, wants to punish the New 
York Tribune or the Cincinnati Commercial 
for publishing that paper or any other paper 
which has got into their columns. No one 
wants to punish these witnesses for communi- 
cating it. But behind the newspapers and 
behind the correspondents there lurks some 
one, where I do not know, but there lurks 
somewhere the miscreant who has, in utter dis- 
regard of a trust reposed in him, communi- 
eated that paper to these correspondents. 
More than that, sir, we are not at liberty to 
shut our eyes nor our judgment to the conclu- 
sion that that man, whoever he is or wherever 
he is, took money for it. I know the witnesses 
did not expressly declare that they paid money: 
but, sir, you know, every Senator on this floor 
knows, that if they had not paid money they 
would have denied it, for they had an oppor- 
tunity to deny it. Therefore | say we are not 
permitted to shut our eyes to the fact that this 
fellow, whoever he is or wherever he is, took 
money for betraying that paper to these cor- 
respondents. 

Mr. SUMNER, Is the Senator aware that 
the managing editor of the Tribune, Mr. White- 
law Reid, testified that the weekly accounts of 
the Tribune were not swollen? 

Mr. CONKLING. Oh, that is not so; I 
beg the Senator’s pardon. 

Mr. SUMNER, That is my recollection of 
his testimony. 

Mr. HOWE. Itake the version of the tes- 
timony just as the Senator from Massachusetts 
states it tous. What then? I beg Senators 
not to put their understandings in their pockets 
to avoid the personal responsibility which rests 
upon every one of us in our action upon this 
question. ` What then? Whitelaw Reid, mani- 
festing in that declaration, if he made it, feel- 
ing, whether he made that declaration or not, 
an interest in rebutting the inference that 
money was paid, answers so far as he knows; 
and what is his answer? ‘That he does not 
find in the accounts of the establishment affirm- 
ative evidence that money was paid. But here 
within his call is a witness, who is in his em- 
ploy, who can if he will tell whether’ money 
was paid or vot,and whose salary Mr. Reid 
doubles to prevent his telling. 

Mr. STEWART. Answering that question 
would not have criminated anybody, and he 
refuses to answer. 

Mr. HOWE. No, answering the question 
would not criminate the witness. ‘There is 
nothing in the world to prevent him answering 
except his disposition to answer. Clothe him 
with that, and he will answer; and Whitelaw 
Reid could clothe him with that disposition 
just by the motion of his finger, if he pleased. 

So, Mr. President, the Senator from Massa- 
chusetts must not shut his eyes, nor you nor I 
shut ours, to the conclusion that the treaty was 
handed over to the witnesses, and money was 
received as the equivalent for it, and whoever 
did that deed is in the employ of the Govern- 
ment, That is the man your committee has 
been trying to uncover, and I beg leave to say 
to my honorable friends on this floor that every 
day they have spent here and every word they 


have uttered to embarrass or to check this | 


investigation have not been in the interest of 
the New York Tribune, have not been in the 
interest of its correspondents, have not been 
in the interests of the press, but the whole of 
it has been expended to cover up the man who 
took—my friend [Mr. Witson] shakes his head 
to that conclusiou—yes, the whole of it has 


F 


been done to coverup that man who took cash 
for the betrayal of official trust. Ido not say 
that. such is the motive of my friend from Mas- 
sachusetts; but I say such is the effect, the 
result of his effort. The only thing concealed 
is the name of that man who sold the treaty to 
the witnesses, and when they answer, accord- 
ing to the order of the Senate, that is the only 
thing we shall know that we do not know to- 
day.. That would be the only truth uncovered. 
So the only result of all this expenditure of 
learning and eloquence is to conceal from the 
country the name of that officer who sells con- 
fidence for cash. 

Well now, sir, I am so constituted as to 
believe that the people have a right to know 
that man’s name, to know what place he fills, 
what trust he still holds, what opportunities 
he yet has to betray his country and its inter- 
ests. Ithink the public have an interest in 
knowing that. Therefore I want the investi- 
gation to continue. It will harm nobody but 
that individual, and I am not solicitous about 
Be welfare. I do not feel especially tender of 
him. 

Now, why should the witnesses not answer? 
It was said by the Senator from Ohio [Mr. 
SHERMAN] this morning that he was very much 
interested in setting this investigation on foot 
and prosecuting it until he found that the Sen- 
ate was substantially exonerated by the testi- 
mony already adduced, and when he had 
come to that conclusion he lost all interest in 
the investigation. ‘To that I have two answers 
to make: first, that the public will not be sat- 
isfied simply by the assurance that the treaty 
was not sold by a Senator. I did not expect 
any one of us would be caught in the transac- 
tion when the investigation was entered upon. 
I thought then, what I think now, that the 
paper did not go tothe public without a breach 
of confidence on the part of somebody engaged 
in the public service, and the people want to 
know him, let him hold what position he may. 

It may be a little more important to get a 
rascal ont of the Senate than to get him out of 
a subordinate position, but it isimportant to get 
him out of all positions; so that my interest 
will continue even when I know that no Sen- 
ator and no official of the Senate is connected 
with this transaction or implicated by it. But 
I mustsadd my testimony to the testimony of 
the Senator from New York [Mr. Coyxiixe] 
given here this afternoon, when I say that the 
Senate is not yet exonerated. Why do I say 
so? First, because the investigation is not 
complete ; second, because we know that some- 
body let that treaty out, and I defy any intel- 
ligence on this floor or off it to say that the 
exoneration is more complete of the Senate 
and of its officers than itis of everybody else 
connected with the Government. Theevidence 
is quite as conclusive that the treaty was not 
betrayed atthe State Department or the Print- 
ing Office as it is that it was not betrayed by 
the Senate. But it is evident that the Senate 
cannot be exonerated, and there cannot be 
anybody exouerated, and for the reasons urged 
so cogently by the Senator from New York 
this afternoon, until we know who is implicated. 
We cannot know who is innocent till we know 
who is guilty, and why? Until these witnesses 
tell us from whom they received the paper it 
is impossible for us to know who imparted it; 
we cannot trace it back. That isthe difficulty. 
We have got to trace the paper back. It is 
very casy for the witnesses to testify that they 
did not receive the treaty from a Senate official, 
but until they reveal the party from whom they 
did receive it we canuot know that that party 
did not obtain it through the Senate. 

There is another reason why I think we are 
authorized to conclude that the Senate is not 
exonerated by the answers of these witnesses ; 
and that is, that the other day, in spite of their 
testimony, we saw here the honorable Senator 
from Indiana, [Mr. Morron,] we saw here the 
honorable Senator from New York, [Mr. Fen- 
TON, ] we saw here, if I remember aright, the 


honorable Senator from Massachusetts, [Mr. 
Sumyer,] one after the other rising—I am not 
sure that the Senator from Massachusetts took 
part on that occasion—— 

Mr. SUMNER. I did. 

Mr. HOWE. We saw them, one after the 
other, rising here in their places to read argu- 
ments and letters or make speeches to show 
that they were not guilty. But if-the wit- 
nesses had exonerated them, what need was 
there that they exonerate themselves? Mr. 
President do not let mebe misunderstood. Do 
not let any man infer that I think either of 
these Senators was called upon to make that 
effort at that time. Jam quite satisfied that 
they were not guilty, not because the witnesses 
exculpate them, but because their characters 
place them above the need of exculpation. On 
the contrary, I must be allowed to say, I was 
profoundly sorry that either of those Senators 
felt called upon to utter a word in his own 
defense. I was profoundly sorry that either 
of them should mistake the office of a Senator 
so far as to plead in his own defense here on 
this floor, instead of appealing to the authority 
of the Senate to compel a contumacious wit- 
ness to utter that easy word which would place 
them and place us all beyond the need of 
defense. 

So, Mr. President, I cannot conclude that 
the Senate and its officers are so completely 
exonerated as itis their privilege to be, and 
as they may be if they will exert the authority 
which the Constitution has intrusted to them. 

But, Mr. President, what other reason is 
urged why these witnesses should not answer? 
What reason do they urge themselves? They 
were called to the bar of the Senate, and they 
presented their objections to answering these 
inquiries. What were they? That they could 
not answer those questions without compro- 
mising their professional character. They told 
us that they held themselves as maintaining 
some such relation with the men who sold 
them that treaty as the lawyer holds with his 
client, as the priest holds with his penitent. 
That was their reason for refusing to disclose 
the name of the treaty broker. Is it necessary 
for me to tell the Senate or to tell the wit- 
nesses that they are mistaken as to the rela- 
tion existing between them and their factor 
of whom they bought the treaty; that there 
are no such relations and can be no such rela- 
tions between such parties as those which are 
tolerated between the attorney and his client, | 
or those which exist between the confessor 
and the penitent kneeling before him? When 
J go to you, Mr. President, [Mr. Cassrriy in 
the chair, ] and retain you in my defense, the 
law knows it to be so important to my rights 
as a defendant that you shall know the whole 
truth of the accusation against me, as that it 
allows me to impart that truth to you in the. 
confidence of that employment, and excuses 
you from divulging that narration to the court. 
But, sir, it is only what I confide to you, and 
not what you see me do, that the law permits 
you to withhold from testimony. If you see 
me commit an offense, I cannot shut your 
mouth against the revelation of it by putting 
money in your pocket and employing you as 
my attorney. What we want of these wit- 
nesses is, not that they shall tell what the 
unknown treaty broker told them, but what 
they saw done. 

But whatever the witnesses may think of their 
obligations to the man who sold them the treaty, 
what will they say of their obligations to the 
United States? Whatever they may think of 
their duties as correspondents of a newspaper, 
what do they think ‘of their duties as citizens ? 
Have all their obligations to theircountry been 
mergedinand subordinated to their duties to the 
i treaty broker ? I know any oneof us can trans- 
fer the allegiance he owes to the United States, 
butit is only by leaving this country ; but stand- 
ing here on this soil, within this jurisdiction, 
we cannot be absolved from our allegiance to 
i the United States nor assume an allegiance to 
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any Other Power, least of all assume an alle- 
giance to men who in the employ of the Gov- 
ernment barter for money the trusts that are 
reposed in their hands. Allegiance cannot be 
transferred in that way, and no such allegiance 
can be assumed in any way. 

Mr. President, I have heard it said that these 
witnesses promised they would not divulge the 
name of the party who communicated the treaty 
to them and that they cannot speak now with- 
out violating that promise. I think there is no 
such evidence in the case. I am not sure but 
that one of the witnesses did say that he made 
that promise. ` 

Mr. CONKLING. No; he declined to say 
whether he had or not. 

Mr. HOWE. The Senator is more familiar 
with the testimony than I am. I was inclined 
to think that one of the witnesses did say that 
he had made such a promise, and that the 
other would not say whether he had made any 
or not, But admit that both made the prom- 
ise and that they plead it here. ‘We are men 
of truth; we promised this fellow when we met 
him in some dark alley and took the paper from 
him and paid him his money, we promised him 
we would not reveal his name. Now you must 
not make us break that promise.” Isthat the 
ouly promise that these witnesses have made? 
They were called before your committee. Did 
they not make any promise there? Did they 
not stand before that committee, did they not 
stand before God, and did they not in the pres- 
ence of that God and before that committee 
take a solemn oath that they would tell “ the 
whole truth?’ What has become of that prom- 
ise? What has become of the obligation of 
that promise? Is that the only idle one they 
ever made? Are they going to preserve their 
honor by keeping that promise which they made 
in the dark to somebody we do not know, and 
yet trample upon the obligations of that solemn 
oath they took in the name of the law and 
before the law? 

But, Mr. President, such promises as those 
are not respected in the forums of law or in 
the forum of conscience. We cannot release 
ourselves from the obligation to speak truth 
simply by promising not to speak it. If we 
could any reluctant witness might disqualify 
himself from testifying by promising not to 
testify. 

So I conclude that these witnesses, as men 
of honor, are bound to regard the obligations 
of their oath and not thè obligations of that 
promise, if they made any ; and they are bound 
to regard their duties to the country, and not 
their duties to this unknown broker in official 
trusts. 

Now, sir, I have heard one very plausible 
argument urged in support of this resolution. 
There are those on this floor whose opinions 
are entitled to very great respect, and for 
whose opinions I have the utmost respect, 
able lawyers, who tell you that your authority 
to imprison ends under the law when you 
adjourn without day. If that were clearly so, 
I should not vote for the resolution, nor would 
my friend from Massachusetts [Mr. Winson] 


offer such a resolution, and why? Because it į 


being plainly the duty of the Sergeant-at-Arms 
to discharge these men when we go home he 
would do it, and we would no more think of 
passing a resolution instructing him to dis- 
charge that plain duty than we should of 
passing a resolution to instruct him to put out 
the fires in the furnaces down stairs. If it is 
not his duty at all then itis no reason for vot- 
ing for the resolution. If it is a doubtful 
question, es I suppose the Senator will admit 
in justification of his own resolution that it is, 
I appeal to him ag a law-abiding citizen if he 


had not better leave this question to be settled || 


by the judicial tribunals rather than seek to 
settle it by this tribunal. His colleague, the 
other Senator from Massachusetts, [ Mr. Sum- 
NER, ] tells us that we have only very limited 
judicial powers, we have not judicial authority 
enough to be trusted with the jurisdiction of 


a justice of the peace. Had we better assume 


jurisdiction of this great constitutional ques- || 


tion which lies at the foundation of the body 
itself? Had we not better let that remain to 


f 
i 
f 
i 


i 


be settled by the judicial tribunals of the coun- } 


try if it is doubtful? It seems to me so. 

Mr. THURMAN. Will my friend allow me 
to ask him a question right there ? 

Mr. HOWE. Yes, sir. 

Mr. THURMAN: Is the Senator quite cer- 
tain that a court will look into this matter at 
all? The Senate having committed these par- 
ties as guilty of a contempt, which is a fact 
found by the Senate, and which it was within 
our jurisdiction to find, and their imprisonment 
being in the execution of a sentence that they 
shall be imprisoned, is he quite certain that a 
court. will look into that matter at all? A writ 
of habeas corpus is not a writ of error, as the 
Senator well knows. I admit there have been 
contradictory decisions on that question, but 
does he know how this court here will decide? 
But, further, is he willing that the rights and 
powers of the Senate of the United States 
shall rest on the decision of some little judge 
in the District of Columbia, and follow his 
decision forever? 

Mr. HOWE. Those are pertinent questions. 
I think I can answer both of them with a very 
few words. - 

- First, am I quite sure that the courts would 
consider this question? I answer that I am 
entirely satisfied, I have not the shadow of 
a doubt but what if we adjourn and leave 
these parties in custody of the Sergeant-at- 
Arms, and he retains them in custody, and 
they suc out a writ of habeas corpus return- 
able before any judge having jurisdiction to 
hear that writ; Iam just as sure as I am that 
the court continues to exist that it will hear 
and will determine that question rightly or 
wrongly, I do not know which. I certainly 
cannot foreknow whether they will determine 
it one way or the other. But if they determ- 
ine it right or wrong it may be reheard in any 
other tribunal which has appellate jurisdiction, 
and so may reach the highest judicial tribunal 
which can rehear causes heard before the one 
in which the writ was originally returned. So 
I answer my friend from Ohio that I am dead 
sure the court will hear and determine that 
question, they must, and pronounce judgment 
upon it one way or the other. But if I am 
to take as part of the question the sugges- 
tion of the honorable Senator that the courts 
may say the order of commitment was made 
by a tribunal having jurisdiction, and therefore 
they will not go behind that order, why that 


determines the whole question; that just pre- | 
|| Sergeant-at- Arms after we have left here, and 


scribes what their judgment should be. 

But the Senator asks me if I am willing to 
have our powers judged and measured by any 
little district court that may sit here in the 
District of Columbia. Iam not exactly will- 
ing to have it measured by such a tribunal as 
that, and it will not bé, but measured in this 
regard by the judicial tribunals of the country; 
willing or not willing, it will be, and I cannot 
help myself nor can my friend, because if we 
do commit any fellow-citizen of ours, or any 
man within our jurisdiction to custody, ille- 


gally in the judgment of the judicial tribunals, | 


they will discharge him, whether it suits us or 
not So it is not worth while to debate about 
that. 

Mr. THURMAN. I think if the Senator 
will look into the statutes he will find no mode 
whatever by which the question, if taken on 
habeas corpus before a judge of this District, 


can be taken to the Supreme Court of the | 


United States on the application of the Gov- | 


ernment. 
Mr. HOWE. That may be so, and I am 
inclined to think it ig so. 


| that the judgment of the District court would | 


be final on the return. ‘hatis all. The idea 
ought to have occurred to me, but it did not, 
until suggested by my friend from New York, 
[Mr. Coxkiine,] that if it were not so, that 


it simply follows | 


j 
i 


it: 


i 


the courts would take jurisdiction of this ques- 
tion, where did you get all the authorities 


i which have been paraded here? Have not 


those authorities been furnished to you in 
casos in which the courts have taken jurisdic- 
tion 

Mr. THURMAN. No. I will state to the 
Senator this: I do not say that a court would 
not have jurisdiction in habeas corpus after the 
adjournment of this session. If the law is as 
contended for by my colleague, then I do think 
the court might discharge on a habeas corpus. 
Nothing is clearer than that the court would 
have no right to discharge these witnesses this 
day while we are in session, because they have 
been committed by a body having jurisdiction 
to commit them, and that is in execution of 
the sentence for their contempt; not as pun- 
ishment, I admit, but a judgment which finds 
that they are guilty of contempt and that sub- 
jects them to this imprisonment until they 
have purged themselves of their contempt; and 
one of the best-considered cases, Maulsby’s 
case, was decided by the chief justice of the 
court of appeals of Maryland on precisely that 
question. There Maulsby, one of the most 
distinguished lawyers of Maryland, was com- 
mitted until he should appear before the grand 
jury and produce certain papers to the grand 
jury. The chief justice of the court of ap- 
peals of Maryland held that that was a sentence 
which no court could inquire into on kabeas 
corpus, and that for the very plain reason that 
a writ of habeas corpus is not a writ of error ; 
but the judge discharged him in that case on 
another ground. He was to continue in cus- 
tody until he purged himself of contempt by 
appearing before the grand jury and producing 
the papers he had been required to produce. 
After that the court discharged the grand jury 
and adjourned, so that it was impossible for 
him to purge himself of the contempt; it be- 
came an utter impossibility, and the chief jus- 
tice said, ‘‘That being the case, we do not under- 
take to inquire whether the sentence was right 
or wrong, but owing to a subsequent event his 
imprisonment has become illegal, and we dis- 
charge him.” But now, when you continue a 
committee in existence with power to receive 
the answer, then, I submit to the Senator 
whether it is quite clear that a court will dis- 
charge the witness. 

Mr. HOWE. No,sir; I have not the slight- 
est idea that the court will discharge in that 
case. Why? Because I donot agree with the - 
Senator’s colleague that the imprisonment 
would be illegal. If we do not order the Ser- 
geant-at-Arms to discharge these men, or if 
we do, if they are found in the custody of the 


they see fit to appeal to the judicial tribunals 
to inquire into the legality of that restraint, 
that confinement to which they are then sub- 
jected, the court will say that that restraint is 
illegal, unless the court find that they are com- 


| mitted by the order of a tribunal which had 


authority to commit and committed for a term 
which has not then expired, If they find thas 
the order of commitment issued from a tri- 
bunal which had no authority to commit, or 
that the term for which the tribunal could com- 
mit has expired, in either case the court will 
unquestionably order their discharge. The 
Senator from Ohio does not doubt either of 
these propositions. They cover the whole 
case. 

Mr. President, I was remonstrating against 
my friends here, my conservative friends like 
the Senator from Massachusetts on my right, 
(Mr. Wiuson,] assuming jurisdiction of this 
great constitutional question, because they 
admit it is doubtful. I say let it go to the 
judicial tribunals which can settle it, Upon 
the question how that court will decide I have 
a single remark to make. 

Mr. President, whatever the Constitution 
does or does not say, this question arises upon 
have we authority to swear witnesses be- 


i! fore ourselves or before a committee? We 
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have or we have not, oneof the two. _ Is there 
a Senator‘on this floor who will deny that- we 
have such authority? I have not heard one. 
But having propounded a question, and a per- 
tinent question, a proper question as it must 
be, what is the obligation imposed upon the 
witness? Is it an obligation to answer or not 
according to his pleasure? It is or itis not. 
You are within the control of the witness or 
he is within your control, one of the two. If 
the doubt suggested by the Senator from Massa- 
chusetts [Mr. Sumner] just now as to our 
authority to commit at all a contumacious wit- 
ness 

Mr. SUMNER. In acase like this? 

Mr. HOWE. “In a case like. this.’ Is 
that a qualifying remark? Do I understand 
from that that the Senator concedes that in a 
proper case we have the right to put a ques- 
tion and to commit for not answering ? 

Mr. SUMNER. Where the Senate isa court. 

Mr. HOWE. And only where it is a court? 

Mr. SUMNER. I only raiseda doubt beyond 


that. 

Mr. HOWE. Well, Mr. President, think 
of the attitude of the honorable Senator from 
Massachusetts before the country, think of his 
standing here in the Senate of the United 
States afflicted with a doubt upon a question 
of law! [Laughter.] Butif hecan be tolerated 
with doubts in any case, which seems to me to 
be impossible on such questions as this, the 
Senator from Massachusetts ought to have a 
definite and fixed opinion upon this point, to 
wit, whether the Senate of the United States 
can put a pertinent question to a witness and 
compel an answer. T'he country is nearly one 
hundred years old; a great many committees 
have been raised, a great many witnesses have 
been sworn before them, and either these were 
all usurpations or it is settled that the Senate 
is clothed with such authority as that. 

Well, if we have the authority to raise a 
committee and to put a question in any case, 
we are the judges of what the case shall be, 
nobody else; and having raised the committee 
and put the question, then it presents that otber 
point, is the obligation of the witness only this, 
to answer ornotas hechooses? He mustanswer 
according to his pleasure or he must answer 
according to ours. Is there any other alter- 
native? If he cannot decide the question we 
must. Is there a Senator on this floor who will 
say that he shall decide it and decide it con- 
- clusively, finally? Is there one? If there is, I 
should like to see him, but I think I would 
prefer to have a distant view of him. 

There is not a Senator bere who will affirm 
that the witness may soit his own pleasure, 
may rightfully, legally consult his own pleasure 
as to whether he will answer or not. Then, if 
he cannot consult hisown wishes he must defer 
to the command of the Senate, must he not? 
if his answering is not a voluntary thing, we 
have a right to compel the answer, have we 
not? lf we have a right to compel it, what 
are your means for compelling? -$ hear Sen- 
alors say that we may commit in case of con- 
tempt, but commit only for a certain time, and 
there is a good deal of doubt expressed as to 
the time for which we may commit. J will 
not quarrel with any Senator here about the 
question of time. I only ask the authority to 
commit for one minute as retribution for one 
minute’scontempt. Thatisall. 


common sense knows that if you have authority 
tocommit fora contemptyour commitment may 
continue just as long as the contempt contin- 
ues; and the contempt continues just as long 
as you furnish the contumacious witness with 
ao opportunity to answer and he refuses to 
auswer. Isnotthat clear? Isthereany doubt 
about it? The power to commit is not put in 


your hands to punish, but it is put into your 


hands to enforce obedience. 

Mr. WILSON. Whatis the wisdom of con- 
tinuing this thing? 

Mr. HOWE. Simply because the contempt 


Ido not pre- | 
tend to be a lawyer, but I think every man of° 


fl 


i 


continues. Simply because the nation, the 
people of the United States, have puta proper, 
pertinent question to these witnesses, calcu- 
lated, designed, intended to disclose the fact 
that this whole country wants to know, who 
was the man who sold the treaty, and they will 
not answer. They are in contempt. So says 
the Senator, so say all Senators; they are in 
contempt. What do you mean by saying they 
are in contempt of the Senate? Why, that 
they defy the authority of the Senate; they 
snap their fingers in your face; and if there 
was any one circumstance which could be ad- 
duced in any given case to aggravate the con- 
tempt that is wanting in this case I do not 
know what that circumstance is? Because 
they laugh at you, because they defy you by 
word of mouth, because you are laughed at 
everywhere, because you are taunted with the 
fact that you cannot get an answer from them, 
because you are told that they are under heavy 
pay not to answer, because the Senate is sys- 
tematically laughed at for its impotence. That 
is why I would have this question answered. 

Mr. President, it seems to methe whole case 
is just here ; those witnesses are in contempt of 
the Senate, and they must get out of that con- 
tempt oreve must get into it, one of thetwo. I 
do not see any other alternative. I will not 
say more as to which should be done. If that, 
question is to be settled upon a consideration 
of the relative distances the two parties would 
have to travel I do not know but that we had 
better go in. Iam not sure but the Senate may 
get into contempt with less travel than the 
witnesses Can get out of it. [Laughter.] 

Mr. President, the Senate will decide this 
matter, and I am going to submit it in a very 
short time. Remember, that the only purpose 
of urging an answer from those witnesses is to 
uncover some man who with one hand is tak- 
ing cash out of the Treasury for keeping your 
confidence, and who with the other hand is 
taking cash from individuals for betraying it. 
The only purpose we have is to uncover that 
man. ‘That is the object we are after. Now, 
if you say these witnesses shall not be forced 
to answer that question, I must acquiesce in 
the decision; but I have one request to make 
of the Senate: never, while the Senate is com- 
posed of those who now occupy its seats, let 
another committee of investigation be raised ; 
do not allow yourselves to be mocked again. 
Submit to the humiliation now, but do not 
expose yourselves to it again. 

And another thing I have to ask, Mr. Pres- 
ident, and I have to ask this asa matter of 
personal right to each one of us. Never let 
your doors be closed again ; do not ever enter- 
tain a motion to go into secret session again‘ 
Why? Because you do not know but some 
one here will betray the transactions of that 
confidential session, and you do know and will 
have determined that you cannot ascertain who 
does it. Do not, therefore, ever entertain 
another motion to close these doors. If you 
do, do it some time when I am not here, for I 
am absolutely afraid I shall hear the angels 
above hiss the mover. 

Mr. President, there is one other feature in 
this case that I want to calla moment’s atten- 
tion to. There has been a conduct observed 
out of the Senate and in some respects in the 
Senate toward your committee that I do not 
think is quite fair or just. Out of the Senate 
you know that two members of your committee 
have been systematically vilified, traduced, 
abused, not everywhere, but in many of the 
public journals, and particularly in the columns 
of the New York Tribune, that one journal 
which seems to feel itself the most interested 
in this controversy. The New York Tribune 
has no interest in it whatever; that is made 
manifest already; and yet the fact is, and we 
know it, that two members of your committee 
have been day after day in the columns of that 
journal held up to public reproach and con- 
demnation so far as that journal is capable of 
doing it. i 


Now, the thing I thought the Senate ought 
to take notice of and to establish beyond all 
controversy wasthis: that your committee had 
done nothing more in this business than to dis- 
charge a duty which you delegated to them, 
not a duty which they voluntarily assumed. 
You imposed a duty upon them, and they have 
addressed themselves steadily to the discharge 
of that duty, and I thought it was due to them 
that the Senate should testify as much as that. 
Of course, the New York Tribune is not re- 
sponsible to us for what it says about our mem- 
bers, or about the Senate itself. It has a right 
to publish matter, and to a great extent may 
select the matter it will publish. How far it 
is responsible to individuals is a question which 
does not arise here. How far it is responsible 
to the Senate is a question which has not 
arisen, in my judgment, upon anything that 
has yetappeared. But that our duty is plain to 
stand by and to defend the conduct of our own 
committees and of our own members till they 
transgress some duty which they owe, not to 
the press, but to the Senate, seems to me to 
be very plain. 

Mr. THURMAN. Will the Senator allow 
me to ask him a question? 

Mr. HOWE. Certainly. 

Mr. THURMAN. Does the Senator think 
that the passage of a resolution for the discharge 
of these witnesses would be any reflection on 
the committee ? 

Mr. HOWE. No, sir, not at all. Ido not 
insist upon anything of the kind; but in the 
course of this debate two or three remarks 
have been dropped by Senators which 1 thought 
were not calculated to relieve the committee 
from the reproach which I think has. unjustly 
been heaped upon them. I want to do my 
honorable friend from Ohio [Mr. Tuvrmaw] 
the justice to take notice and to record here 
that he did step forward and to the extent of 
his testimony and his influence did vindicate 
the action of those two members of the com- 
mittee. But the Senator from Massachusetts, 
[Mr. WiLson]—I just call attention to the fact, 
for I know he was sorry for it—did, by an 
unfortunate and inadvertent remark of his yes- 
terday, rather point the finger of reproach to 
those two individuals, That he explained on 
the spot, and I let that pass. But the Senator 
from Ohio who should sit nearest to me, [Mr. 
SHERMAN, | this morning, while calling attention 
to these very parties, 1 thought very unfortun- 
ately, both in manner and matter, took upon 
himself to say really that he believed the com- 
mittee had done no more than it was their right 
to do. Mr. President, there is no right of the 
committee involved here whatever. It is a 
question of duty. They have discharged that 
duty, or they have come short of that duty, or 
they have transcended that duty. They have 
asserted no rights; they haveclaimed no rights; 
they have exercised no rights; and I am as an 
individual entirely unwilling to see them tied 
up and thrashed before the country for what is 
not sin at ail, or if it be sin, is the sin of the 
Senate and not theirs. 

Mr. THURMAN, Mr. President, if the Sen- 
ate is willing to take the vote, I am perfeetly 
willing to forbear saying a word. Although 
there are some few observations which I would 
like to make, if the Senate is ready to vote I 
will not say a word. : 

Mr. WILSON. Ido hope we shall now take 
a vote after what has been said. 

The PRESIDING OFFICER, (Mr. Hiru 
in the chair.) The yeas and nays have been 
ordered on the amendment of the Senator 
from Nevada, [Mr. Nve.] 

Mr. THURMAN. I wish it understood that 
if there is to be futther debate I shall desire 
to present in a very few words some consider- 
ations; but if the Senate is ready to take the 
question, I am willing to forbear, if there is a 
quoram here. 

Mr. ANTHONY. Ido not wish to cut off 
any Senator who desires to speak; but if the 
Senator from Ohio. prefers to take the vote 
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rather than to speak, I think we ought at least |j 


to fix a time when we shall take the vote, by 
unanimous congent. 

Mr. SUMNER. Why not take the vote now, 
right off? $ 

Mr. ANTHONY. Very well; take it now. 

Mr. THURMAN. Iam willing to yield the 
foor if we can vote; but if there is to be 
further debate, I shall claim the floor. 

The PRESIDING OFFICER. The ques- 
tion is on the amendment of the Senator from 
Nevada [Mr. Nye] to the resolution of the 
Senator from Massachusetts, [Mr. V/ILson, ] 
upon which the yeas and nays have been 
ordered, i 

Mr. THURMAN. Ihope the rail for the 
yeas and nays will be withdrawn. kam afraid 
jt will disclose the fact that there js no quorum 
and embarrass us. 

Mr. ANTHONY. I hope so. , 

The PRESIDING OFFICER. Is the Sen- 
ator from Nevada willivg to withdraw the call 
for the yeas and nays? 

Mr. CONKLING. The ysas and nays have 
beeu ordered by the Senate; and whenever any 
Senator who has a right to withdraw the call 
shall do so the Chair will be apprised of it. I 
heard nobody withdraw the call, 

Mr. ANTHONY. The call can be with- 
drawn by unanimous consent. 

Mr. CONKLING. That may be, but I 
demanded the yeas and nays, and have not 
withdrawn the call, and T shall not do so. 

The PRESIDING OFFICER, The Senator 
from New York will excuse the Chair. The 
Chair did not know who had demanded the 
yeas and nays. 

Mr. THURMAN. That being the case—— 

Mr. SUMNER, There is evidently a quo- 
rum about; thereisa quorum within call, Let 
ug get a vote on this first. - 

Mr. THURMAN. The moment I am sat- 
isfied there is a quorum Iwill stop. Let some- 
body count the Senate for me. 

Mr. SUMNER. There is a quorum here 
on the floor or in the corridors. 

Mr. FENTON. There is a quorum about. 

Mr. NYE. Ido not thiuk there is. 

Mr. THURMAN, Ido not believe there is. 

The PRESIDING OFFICER. The Secre- 
tary will call the roll. 

Mr. THURMAN. I wish to know one thing. 
If we take the vote and there is no quorum, 
we can do nothing, I understand, not even 
debate, but must sit here. We can then only 
compel the attendance of absent_members or 
adjourn from day to day. If Senators are 
satisfied that there is a quorum, very well. 

Mr. ANTHONY. Forty-three Senators 
were in the Senate to-day. Thirty-six con- 
stitute a quorum. 

Mr. MORTON. There are several Sen- 
ators walking about in the Hall. 

Mr. ANTHONY. There isa quorum here, 
I think. 

The PRESIDING OFFICER. The Sec- 
retary will call the roll. 

The Chief Clerk proceeded to call the roll. 

Mr. SPENCER, (when his name was called. ) 
On this question I desire to state that I am 
paired with the Senator from Arkansas, [ Mr. 
Rics.] If here he would vote “nay,” and I 
should vote “yea.” 

The call of the roll having been concluded, 

Several SENATORS, (to Mr. SPENCER.) Vote 
to make a quorum, ? 

Mr. SPENCER. Iam present, but I can- 
not vote, as I am paired. 

Mr. SUMNER. Then vote the way the 
person with whom you are paired would vote. 

Mr. NYE. Thatisstrangeadvice. [Laugh- 
ter.] 

Mr. EDMUNDS. Raise a committee to 
inquire which way he had better vote. [Laugh- 
ter. j 

The result was announced—yeas 16, nays 


20; as follows: 
YEAS—Messrs. Anthony, Caldwell, Clayton, Cole, 
Conkling, Flanagan, Frelinghuysen, Harlan, Hiteb- 


ad a 


cock, Logan, Nye, Osborn, Patterson, Sawyer, Scott, 
and Wright—16. 

NAYS—Messrs. Bayard, Blair, Corbett, Cragin, 
Edmunds, Fenton, Gilbert, Hamilton of Texas, Hill, 
Howe. Morton, Schurz, Sherman, Sprague, Steven- 
san Sumner, Thurman, Tipton, Wilson, and Win- 

oin-7ZU. 

ABSENT—Messrs. Ames, Boreman, Brownlow, 
Buckingham, Cameron, Carpenter, Casserly, Chand- 
ler, Cooper, Davis of Kentucky, Davis of W est Vir- 
ginia, Ferry of Connecticut, Ferry of Michigan, 
Hamilton of Maryland, Hamlin, Johnston, Kellogg, 
Kelly, Lewis, Morrill of Maine, Morrill of Vermont, 
Pomeroy, Pool, Pratt, Ramsey, Rice, Robertson, 
Saulsbury, Spencer, Stewart, Stockton, Trumbull, 
Vickers, and West—34. 


So the amendment was rejected. 


The PRESIDING OFFICER. The ques- 


tion recurs on the resolution of the Senator 


| from Massachusetts, [ Mr. Wirsox. ] 


Mr. EDMUNDS. Mr. President, I do not 
intend to occupy the time of the Senate. I 
have not all the virtues that my friend from 
Massachusetts possesses, and therefore I am 
not inthe habit of suspecting other people of 


| doing virtuous things; I will put it in a way 


that shall not be offensive. If I felt entirely 
well, or anything like it, I should occupy an 
hour of the time of the Senate in discussing 
the question of law that has been raised here 
as to the power of the Senate over these wit- 
nesses, and the general question of the pro- 
priety of continuing them in eustody, which 
the full Senate has once decided by a majority 
of the representatives of all the States ought 
to be done and should be done. I should like 
to discuss the propriety of continuing that 
custody, upon the evidence which has been 


taken, if you can call it evidence where all the | 


witnesses who know refuse to state anything. 
in order that we might see whether or not what 
the honorable Senator from Ohio who sits 
nearest me [| Mr. SHERMAN] has stated is true. 
If I understood him, he stated that the Senate 
was exculpated, and therefore it would be 
merely a sentiment for the vindication of law 
and not for the protection of our own honor 
if we should go any further. 

But, Mr. President, I have not the physical 
ability to go into a discussion of either of these 
questions at this time. I only think it right to 
say that I see on looking at this testimony, what 
I did not know fully before, that it appears that 
theclerk of one of the committees of this body 
assisted in the Tribune office in copying this 
document from the stolen or otherwise obtained 
treaty, on the occasion when it was sent over, 
and that another officer of the Senate, if not 
more than one—I do not know how many, as 
L have not had time to run it clear through— 
had some connection with some of these copies, 
and made frequent visits to newspaper row, 
whether innocent or otherwise it is impossible 
to tell until we know the truth; innocent, I 
presume, Butin this state of the thing there is 
nothing, in my opinion, that will clear up the 
bonorof the Senate, if there is any honor about 
it, which I do not presume to assert by any 
means, [laughter,] except to know the truth. 
I did not mean to say ‘‘honor about the Sen- 
ate;’’ I shouldnot make a remark of that kind; 
but I mean ‘‘ honor about the obligation not to 
disclose the secrets of the Senate’? There is 
nothing that will convince any intelligent per- 
son who reads this testimony that our skirts 
are entirely clear—when I say ‘four’? I do not 
mean Senators, but I mean the body of people 
who are employed here all together—until we 
know the truth. 

But, inasmuch as it does not seem to be 
convenient to know the truth just now, I sup- 
pose we shall have to do without it, and Thave 
only occupied these two or three minutes of 
the time of the Senate in explaining why, after 
what was said a little while ago, I did not pro- 
ceed to exercise what I should otherwise have 
considered to be a duty, by discussing the 
question in these two aspects, from the fact 
that I am physically incapable of doing so. 

Now, I hope my friend from Massachusetts 
will not suspect that I have wished to put him 
off or disoblige him. $ 


_The PRESIDING OFFICER. The ques- 
tion is on the resolution of the Senator from 
Massachusetts, upon which the yeas and nays 
have been ordered. 

Mr. CONKLING. Let it be read as ‘it 
stands now. 

_ The PRESIDING OFFICER. The resolu- 
tion will be read. 

The Chief Clerk read the resolution, as fol- 
ows: 


Resolved, That the Sergeant-at-Arms of the Sen- 
ate be, and he is hereby, directed to discharge Z. 


'L. White and H. J. Ramsdell, now held in custody 


by him under an order of the Senate, immediately 
upon the final adjournment of the present special 


| session of the Senate. 


The Secretary proceeded to call the roll. 

Mr. OSBORN, (when his name was called.) 
On this question Iam paired with the Senator 
from Delaware, Mr. Sautsspury. Ifhe were 
here he would vote “yea,” aud I should vote 
cc nay. E3. 

After the call of the roll. 

Mr. OSBORN. Asit will make no differ- 
ence in the vote, for the purpose of making a 
quorum I vote “nay.” à 

The result was announced—yeas 23, nays 
13; as follows: 

YEAS—Messrs. Bayard, Blair, Casseriy, Corbett, 
Cragin, Fenton, Frelinghuysen, Gilbert, Hamilton 
of Texas, Harlan, Hill, Logan, Morton, Schurz, 
Sherman, Sprague, Stevenson, Stockton, Sumner, 
Thurman, Tipton, Wilson, and Win-iom—23. 
_NAYS—Messrs, Caldwell, Clayton, Cole, Conk- 
ling, Edmunds, Fianagan, Hitchcock, Howe, Nye, 
Osborn, Sawyer, Scott, and Wright—13. 

ABSENT— Messrs. Ames, Anthony, Boreman, 
Brownlow, Buckingham, Cameron, Carpenter, 
Chandler, Cooper, Davis of Kentucky, Davis of 
West Virginia, Ferry of Connecticut, Ferry of 


| Michigan. Hamilton of Maryland, Hamlin, John- 


ston, Kellogg, Kelly, Lewis, Morrill of Maine, Mor- 
rill of Vermout, Patterson, Pomeroy, Pool. Pratt, 
Ramsey, Rice, Robertson, Saulshury, Spencer, 
Stewart, Trumbull, Vickers, and West—34. g 
So the resolution was agreed to. 
POWER OF COMMITTEES OVER WITNESSES. 


Mr. THURMAN. I offer this resolution, 
and ask for its immediate consideration : 

Resolved, That the Judiciary Committee are here- 
by instructed to inquire and report to the Senate 
at its next session, what are the powers of the Sen- 
ate to imprison a witness refusing an answer to a 
proper question put to him by the Senate or one 
of its committees, and especially whether imprison- 
ment for such a causecan in any case extend beyond 
the session of the Senate at which the imprisonment 
is ordered. 


Mr. EDMUNDS. Let that go over. 
ORDER OF BUSINESS. 


Mr. WILSON. I now move to take up the 
resolution fixing the time of adjournment. 

Mr. ITARLAN. I move that the Senate 
proceed to the consideration of executive busi- 
ness. 

Mr. NYE. I move that the Senate adjourn. 

The PRESIDING OFFICER. The Senator 
from Nevada moves that the Senate do now 
adjourn. 

The motion was not agreed to. 

The PRESIDING OFFICER. The question 
recurs on the motion of the Senator from Iowa, 
thatthe Senate proceed to the consideration of 
executive business. 

The question being put, a division was called 


for. 

Mr. CONKLING. I wish to inquire whether 
a motion is in order now that the Senate 
adjourn sine die? 

The PRESIDING OFFICER. The Chair 
sees no reason why it is not, 

Mr. CONKLING. Then, I move that the 
Senate do now adjourn sine die. 

Mr. HARLAN. That cannot be done while 
a division is being taken. 

Mr. CONKLING. Isubmit to the Senator 
that it can. Itis a motion which overrides 
every other, and I say to the Senator frankly 
that I do not want one third of the Senate to 
do any more business that is important. 

The PRESIDING OFFICER. The Chair 
had stated that a division was called for on 
the motion of the Senator from Iowa, and the 
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Chair will decide that no motion can be enter- 
tained while that was the condition of things. 

Mr. HARLAN. Surely thatis right; while 
the Senate is dividing no other business can 
be interposed. 

The PRESIDING OFFICER. The Chair 
will divide the Senate on the motion of the 
Senator from Towa that the Senate proceed to 
the consideration of executive business. 

Mr. HARLAN. Jask for the yeas and nays. 

The yeas and nays were ordered. 

Mr. MORTON. Mr. President—— 

Mr. EDMUNDS. The motion to go into 
executive session is not debatable. 

The PRESIDENT pro tempore. The motion 
is not debatable. 

The Chief Clerk proceeded to call the roll. 

Mr. MORTON. I ask the consent of the 
Senate, before the vote is announced, to make 
a single statement. 

Mr. EDMUNDS. Does it relate to this 
subject, or is it personal to yourself? 

Mr. MORTON. It is not personal to my- 
self. It relates to this subject; that is to say, 
the importance of going into executive session, 
not connected with the business we had up 
yesterday, but another matter which can only 
be explained in executive session, and which, 
I think, would command the assent of the 
Senate. That is all I desire to say. 

Mr. EDMUNDS. Ido not think it is quite 
right to say even that in open session. There 
is a rule which provides that if there is a 
special reason for anything of that kind the 
galleries shall be cleared while it is being dis- 
cussed: so that the Senator cannot state any- 
thing abont it in open session. 

Mr. MORTON. I have not stated anything 
about the character of the business. 

The PRESIDENT pro tempore. Is there 
objection to the request of the Senator from 
Indiana to be allowed to make a statement? 

Mr. CONKLING. He has made his state- 
ment. 

Mr. COLE. 
vote “yea.” 

Mr. WILSON, 
vote ‘yea’? 

Mr, CRAGIN, I vote “yea.” 

Mr. CONKLING. I did not vote, but 
with a knowledge of what is referred to, I vote 
nay.” 

Mr. EDMUNDS. Having some knowledge 
also of what is referred to, | change my vote, 
and vote “nay.” 

Mr. CASSERLY. On the ground of the 
same knowledge, I vote ‘‘yea.” 

Mr. SHERMAN. I vote ‘‘ nay.” 

r Mr. WILSON. On reflection, I will vote 
‘nay.?? 

Mr. FERRY, of Michigan. 
negative. 

Mr. WILSON. While the vote is being 
counted I ask unanimous consent to withdraw 
from a committee, 

Mr. EDMUNDS. What committee is that? 

Mr. WILSON. I was appointed on a com- 
mission, created according to law, to go to 
West Point, the Senator from Wisconsin [Mr. 
Carpenter] and myself. I ask to be excused 
from serving upon if, and ask that the vacancy 
be filled by the Chair. 

The PRESIDENT pro tempore. Nothing 
is in order while the Senate is dividing, but if 
there be no objection the Chair will put the 
question. The Senator from Massachusetts 
asks unanimous consent to be excused from 
service on a commission appointed to visit 
West Point, and that the Chair be authorized 
to fill the vacancy. If there be no objection 
the Senator will be excused, and the Senator 
ie Indiana [Mr. Merron] appointed in his 
place, 

The result of the vote on the motion that 
the Senate procéed to the consideration of 
executive business was announced—yeas 17, 
nays 20; as follows: 

YEAS—Messrs. Anthony, Bayard, Blair, Casserly, 
Corbett, Frelinghuysen, Harlan, Morton, Sehurz, 


J will change my vote and 


Iwill change my vote and 


I vote in the 


Scott, Sprague, Stevenson, Stockton, Sumner, Thur- 
man. Windom, and Wright—17. A 
NAYS—Messrs. Caldwell, Clayton, Cole, Conk- 
ling, Cragin, Edmunds, Fenton, Ferry of Michigan, 
Flanogan, Gilbert, Hamilton of Texas, Hill, Hitch- 
cock, Howe. Nye, Osborn, Sawyer, Sherman, Spen- 
cer, and Wilson—20. z X 
ABSENT — Messrs. Ames, Boreman, Brownlow, 


! Buckingham, Cameron, Carpenter. Chandler, Coop- 


er, Davis of Kentucky, Davis of West Virginia, 

Ferry of Connecticut, Hamilton of Maryland, Ham- 

lin, Johnston, Kellogg, Kelly, Lewis, Logan, Mor- 

rill of Maine. Morrill of Vermont, Patterson, Pom- 

eroy, Pool, Pratt, Ramsey, Rice, Robertson, Sauls- 

bury, Stewart, Tipton, Trumbull, Vickers, and 
est—33. 


* FINAL ADJOURNMENT. 


Mr. CONKLING. I move now—and J will 
give the-motion such a form as Senators prefer— 
that the Senate adjourn sinedie. I think that 
is a proper motion ; but if any Senator prefers 
it I will move to take up the resolution fixing 
the hour of adjournment. 

Mr. MORTON. Is that a debatable ques- 
tion? 

The PRESIDENT pro tempore. It is. The 
Senator from New York naw moves that the 
Senate adjourn sine die. 

Mr. THURMAN. That is amendable, I 
presume? 

The PRESIDENT pro tempore. It is. 

Mr. THURMAN. I move to amend by 
striking out all after the word ‘‘ resolved’? in 
that verbal motion and inserting the following: 

That the President of the Senate, at seven o’clock 
p.m. this day, shail declare the Senate adjourned 
without day. 

Mr. SUMNER. Why put it off until then? 

Mr. THURMAN. If we can get through 
before that time we can adjourn sine die; but 
I do not want to fix it earlier than that and 
have the session talked out without doing any- 
thing. 

Mr. CONKLING. I willaccept the amend- 
ment of the Senator from Ohio, and then I move 
to amend the resolution myself. I move to 
strike out ‘seven o'clock” and insert “ five 
o'clock.” 

Mr. THURMAN. That is the same as 
adjourning sine die now. 

The PRESIDENT pro tempore. The Sen- 
ator from New York accepts the amendment 
of the Senator from Ohio, and moves to sub- 
stitute five o’clock for seven o’clock, which is 
in order, 

Mr. MORTON. I simply desire to state 
from what I know that I believe it is the duty 
of the Senate to go into executive session upon 
a matter that I think will take but avery short 
time, and if the doors were closed, and F could 
state to the Senate in five minutes what it was, 
1 think there would be very few Senators here 
who would disagree with me. 

Mr. HARLAN. I move that the doors be 
closed to enable the Senator from Indiana to 
make his statement. 

Mr. NYE. Why not discuss it in open 
session? That is the rule now. 

The PRESIDENT pro tempore. The Sen- 
ator from Indiana has stated that there are 
subjects which require a secret session of the 
Senate, and according to the rule he is enti- 
tled to have the galleries cleared and the doors 
closed. The Sergeant-at-Arms will clear the 
galleries and close the doors. 


EXECUTIVE SESSION. 


The doors were thereupon closed and the 
galleries cleared. After thirty minutes spent 
in executive session the doors were reopened 
at five o'clock and. twenty-five minutes p. m. 

FINAL ADJOURNMENT. 

Mr. CONKLING. | Inow renew the motion 
for an adjournment sine die, fixing the time at 
half past five o’clock instead of at five o’clock. 

Mr. THURMAN. Now, Mr. President-—— 

Mr. CONKLING. Has the. Senator the 


floor ? 

The PRESIDENT pro tempore. The Sen- 
ator from New York made a motion, and the 
Senato# from Ohio rose to debate it. 


Mr. CONKLING. But that was not after 
the doors were opened. 

Mr. THURMAN. That does not make any 
difference. 

Mr. CONKLING. Surely the Senator can- 
not retain the floor on the motion which he 
made himself before the doors were opened. 

The PRESIDENT pro tempore. The Chair 
thinks the Senator from Ohio is entitled to the 


floor. 

Mr. HARLAN. Tinquire of the honorable 
Senator from Ohio if he will allow me to offer 
a resolution which I hold in my hand, and to 
which I think there will be no objection? 

Mr. THURMAN. Letit be read for informa- 


tion. 

The PRESIDENT pro tempore. The reso- 
lution will be read for information. 

The Chief Clerk read the resolution, as fol- 
lows: 


Resolved, That a committee of two Senators be 
appointed to wait upon the President and inform 
him that, unless he may have some further com- 
munication to make, the Senate is now ready to close 
its present session by an adjournment without day. 


The PRESIDENT pro tempore. Does the 
Senator from Ohio yield for that resolution? 

Mr. THURMAN. No, sir; not now, 

The PRESIDENT pro tempore. The Sen- 
ator from Ohio declines to yield. 

Mr. THURMAN. Now, Mr. President, the 
question is just this; and I believe I have a 
right to discuss it without a violation of the 
rule, because I shall not say anything at all 
about what is in the treaty or in any document. 
I can say what I have to say just as well-in 
open session as in secret session, if I do not 
reveal anything that occurred in secret ses- 
sion. The question is, whether or not the Sen- 
ate shall shut the door upon this information, 
whether it will gag itself. The Senator from 
New York says that you leave it to the discre- 
tion of the President—— 

Mr. EDMONDS. I rise toa point of order. 

Mr. CONKLING. So dol. 

Mr. THURMAN. Make your pointof order. 

The PRESIDENT pro tempore. TheSenator 
from Vermont rises to a point of order, which 
he will state. 

Mr. EDMUNDS. My point of order is that 
it is not in order for the Senator from Ohio 
to discuss while the doors are open the pro; 
priety or the impropriety of removing any seal 
of secrecy from the proceedings of the Senate. 

The PRESIDENT pro tempore. The Chair 
thinks the point of order of the Senator from 
Vermont is welltaken. Although it is in order 
to discuss while the doors are open the general 
subject of removing the injunction of secrecy 
from executive proceedings, itis notin order to 
refer to any matter which has been exclusively 
treated in executive session. 

Mr. THURMAN. Then, Mr. President, 
the question is whether or not we will fix half 
past five o’clock, that is, about three minutes 
from now, for the final adjournment of this 
session, That is the motion thatis now made, 
that at half past five o'clock, just about three 
minutes from now, the Presiding Officer shall 
adjourn the session of the Senate without day. 

Mr. BAYARD. Iask the Senator to allow 
me to submit a resolution. 

Mr. THURMAN, I give way for that pur- 
pose. 


THANKS TO THE PRESIDENT PRO TEMPORE. 


Mr. BAYARD. Ioffer the following reso- 
lution, and I ask for its present consideration: 

Resolved, That the thanks of the Senate are due, 
and are hereby tendered. to Hon. Henry B.ANTHONY, 
of Rhode Island, for the courtesy and ability with 
which he has performed his duties as President of 
the Senate pro tempore. 


The PRESIDING OFFICER (Mr. Scorr 
in the chair) put the question on the resolu- 
tion, and it was adopted unanimously. 


FINAL ADJOURNMENT. 


Mr. CONKLING. Mr. President—— 
The PRESIDING OFFICER. Does the 
Senator from Ohio yield? . A 
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Mr. THURMAN. Yes, sir. 

Mr. CONKLING. Inow renew the motion, 
if itis not deemed pending, that at half past 
five o'clock the Presiding Officer of the Senate 
adjourn it sine die. 

The PRESIDING OFFICER. TheSenator 
from New York moves that at half past five 
o'clock the Presiding Officer of the Senate 
declare it adjourned sine die. 

Mr. THURMAN. That is debatable, I 
think. 

The PRESIDING OFFICER, It is. 

Mr. THURMAN. Mr. President, I submit 
that the Senate ought not to adjourn at half 
past five o'clock; that it has more than two 
minutes’ work to do, and that it ought to do 
that work; that it cannot do it in two minutes ; 
that the country has a right to know some 
things that it yet does not know in an official 
way; that Senators have a right also to be; 
freed from certain obligations that would other- | 
wise rest upon them, 

Mr. EDMUNDS, (in his seat.) That is not 
in order. 

Mr. THURMAN. How? 

Mr, EDMUNDS. I did not mean to inter- 
rupt the Senator; but I say that is not in 


order. 
Mr. THURMAN. Do you make the point 


of order? 
Mr. EDMUNDS. Yes, sir; I do. 


Mr. THURMAN. Very well. I ask the 
Chair to decide it, 
The PRESIDENT pro tempore. The Sen- 


ator from Vermont will state his point of | 


order. 
Mr. EDMUNDS. My point of order is, that 


the Senator is not authorized under the rules 


to discuss or to refer in open session to the fact 
that there is any injunction of secrecy about 
any proceeding whatever. 

Mr. THURMAN. I insist that my words, 
which are said to be out of order, be taken 
down. Ihave a right to that, I believe. 

The PRESIDENT pro tempore. They will 
be taken down. The reporter will read the 
words objected to as out of order. : 

[The reporter for the Globe read from his 
short-hand notes the last remarks of Mr. 
Tuurman down to the point at which he was 
called to order by Mr. Epmuyps. } 

Mr. THURMAN. The Chair must decide 
whether those remarks were out of order or 


not. 

The PRESIDENT pro tempore. The Chair 
does not think the words objected to are out 
of order. 

Mr. CONKLING. I should like to propose 
a compromise to the Senator. He says, and 
the Chair thinks he is in order in saying, that 
the country is ignorant of a great many things 
which it ought to know. Ido not know of 
anybody so competent as the Senator to inform 
the country of them, and I propose that he 
give way to allow the vote to be taken, and 
then proceed at his leisure to inform the coun- 
try of all those things he thinks it ought to 
know. 

Mr. THURMAN. Idid not hear the Senator. 

Mr. CONKLING. I say the Senator being 
more competent than any other to inform the 
country of all the things of which it is in igno- 
rance and which it ought to know, I ask him 
if he will not yield long enough to allow the 
vote to be taken, and then he can proceed to 
inform the country at his own convenience of 


all the things of which itis ignorant and which 
it ought to know. 

Mr. THURMAN. T should like to know 
whether it is half past five o'clock now? 

Mr. WILSON. It is halfa minute over. 

‘Mr. THURMAN. Very well. In respect 
to informing the country, if the Senate will not 
let me inform the country, if the Senate will 
not remove any injunction of secrecy, if the 
Senate will not make public what I think ought 
to be known, then I cannot inform the coun- 
try, and that is exactly what I complain of, 
that my mouth is to be gagged while all the 
rest of the country, relying upon publications 
in newspapers, can talk as much as they please. 
But now 1 am ready to hear another motion to 
adjourn. 

Mr. CONKLING. Is my motion pending? 
If it is not, I renew it, extending the time five 
minutes. 

- Mr. NYE. Say one minute. 

Mr. CONKLING. One minute, then. I 

move that the Presiding Officer of this body do 


now declare it adjourned sine die. [*‘Ques- 
tion!” “Question !’’] 
Mr. EDMUNDS. Onthat Task fora division. 
(13 No!” 14 Not”’] 
The PRESIDENT pro tempore. The Sen- 


ator from New York moves that the Presid- 
ing Officer of the Senate do now declare the 
Senate adjourned sine die. . 

The motion was agreed to. 

The PRESIDENT pro tempore. In pursu- 
ance of the order of the Senate, and thanking 
you, Senators, for the resolution which has just 
been passed, and wishing you a pleasant return 
to your families and friends, I pronounce the 
Senate adjourned without day. 


